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QUESTIONS PRESENTED 


1. Whether a controversy concerning the adequacy of 
banana stowage capacity in ships built by appellants for 
appellee is subject to administrative disputes procedure 
under a disputes clause which provides that “ [a]ny action, 
omission, direction, decision or determination’? of the par- 
ties under the contracts in question may be the subject of 
a dispute—where the controversy involves disputed actions, 
omissions, directions and determinations of the parties 
with respect to what capacity was promised, what author- 
ized departures were made from the original plans, what 
capacity was delivered, and whether or not any deficiency 
can now be cured. 


2. Whether the court below should have stayed its pro- 
ceedings on a claim which was, and still is, in active ad- 
ministrative litigation—where the representative of the 
administrative agency charged with the duty to make initial 
determinations of disputes had expressly determined that 
he had jurisdiction under the disputes clause to hear and 
determine the dispute, and where appellee had failed to 
exhaust its administrative remedies with respect to that 
determination of jurisdiction. 


3. Whether the court below properly denied appellants’ 
motion for stay of court proceedings without setting forth 
the findings of fact and conclusions of law that constituted 
the basis of its action, as required by Fed. R. Civ. P. 52(a). 
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United States Court of Appeals 


For tue Districr or Conumsia Crrcuir 
— 
No. 21,050 
—, 


BeTHLeHEM STEEL Corporation and Berauexem Sree, 
Company, Appellants, 


v. 


Grace Line Inc., Appellee. 


Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


—_—, 


JURISDICTIONAL STATEMENT 


Appellee Grace Line Ine, (‘‘Grace’’?) commenced this 
breach of contract action against appellants Bethlehem 
Steel Corporation and Bethlehem Steel Company (‘Bethle- 
hem’’) on February 2, 1966.1 The jurisdiction of the Dis- 


1The United States was named a defendant in the complaint but was, on 
its motion, dismissed from the action on May 10, 1966, 
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trict Court rested upon D.C. Code § 11-521 (Supp. V, 1966) 
and 28 U.S.C. §§ 1331 and 1332 (1964). 


On December 15, 1966, Bethlehem timely moved to dis- 
miss the complaint without prejudice. The grounds for 
that motion were that Grace had failed to exhaust the ad- 
ministrative remedies established by the disputes clauses 
of the contracts sued upon and that the District Court 
lacked jurisdiction of the ‘subject matter of the complaint. 
Subsequently, Bethlehem changed its motion into, and 
Grace and the District Court treated it as, a motion to stay 
the action pending completion of the administrative pro- 
ceedings then being carried on in accordance with the dis- 
putes clauses. On April 17, 1967, the District Court, with 
the acquiescence of Grace, granted a stay with respect to 
two of the disputes which were set forth in the complaint. 
However, with respect to a third dispute whose stay was 
opposed by Grace, the District Court refused a stay. On 
May 1, 1967, Bethlehem filed a notice of appeal from that 
portion of the order entered April 17, 1967, which denied 
the stay. 


This Court has jurisdiction of this appeal under 28 
U.S.C. §1292(a)(1) (1964). 


STATEMENT OF THE CASE 
1. Introduction 


This litigation involves three disputes arising out of 
Bethlehem’s performance. of two shipbuilding contracts. 
The contracts are construction differential subsidy con- 
tracts entered into pursuant to the Merchant Marine Act 
of 1936, Tit. V, as amended, 46 U.S.C. §$ 1151-61 (1964), 
among the purchaser (Grace), the contractor (Bethlehem), 
and the United States acting through the Maritime Admin- 
istration (MarAd). With respect to each of the four ves- 
sels built under the contracts, Grace claims that Bethle- 
hem’s performance was deficient in three respects (JA 3-9) : 


1. Bethlehem was late in delivering the ships and is 
liable for liquidated delay damages; 
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2. Bethlehem provided deficient salt water sea valves and 
related equipment in each ship and is liable for compensa- 
tory damages; and 


3. Bethlehem provided less banana stowage capacity in 
each ship than the contracts called for and is liable for 
compensatory damages. 


Each of those claims is presently pending before the 
Maritime Administration, the agency designated in each 
contract to resolve all disputes arising under the con- 
tracts. The facts which form the basis of each of those 
disputes now pending before MarAd are identical to the 
facts which form the basis of the claims stated in the com- 
plaint below. 


2. The Contracts 


The two contracts in question were entered into on Feb- 
ruary 26, 1960, and February 1, 1962. They are substan- 


tially identical. (The first contract is at JA 17.) Each 
called for the construction by Bethlehem of cargo and pas- 
Senger ships according to complex and voluminous plans 
and specifications. 


Each contract established delivery dates for the ships 
and provided for extending those delivery dates if con- 
struction was delayed by causes beyond the control of the 
shipyard (Bethlehem). Liquidated damages were provided 
for unexcused delays. (JA 19, 23, 41-42.) 


The contracts required elaborate inspections and trials 
of the ships and established the procedures for a ‘‘final 
guarantee survey”’ of the vessels after their delivery, and 
set forth guaranty provisions. Under those guaranty pro- 
visions, Bethlehem is obligated to correct (or to reimburse 
Grace for correcting) any defects or deficiencies appearing 
in the vessels within a stated time period that are deter- 
mined by MarAd to be Bethlehem’s responsibility. (JA 
46, 47, 48-50.) 
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Kach contract contains a broad disputes clause (Article 
36 of the General Provisions, JA 78-79). That clause 
provides that all disputes arising under the contract are to 
be resolved by MarAd. Moreover, it defines “‘disputes’’ 
in very broad terms. Article 36 of each contract provides, 
in pertinent part: 


“Article 36. Dispures.—Any action, omission, direc- 
tion, decision or determination of the Board, the Owner 
or the Contractor under this contract may be the sub- 
ject of a dispute. Any dispute arising under this con- 
tract which is not disposed of by agreement of the 
parties to this contract, shall be decided by the Chief, 
Office of Ship Construction, of the Maritime Adminis. 
tration, who shall reduce his decision to writing and 
mail or otherwise furnish a copy thereof to the Con- 
tractor and to the Owner, which decision shall be final 
and conclusive and shall bind all parties to this con- 
tract unless within thirty (30) days from the date of 
receipt of such copy the Contractor or the Owner ap- 
peals from said decision by mailing or otherwise fur- 
nishing said Chief, Office of Ship Construction, a writ- 
ten appeal addressed to the Board.”? 


3. The Disputes 


Each of the controversies set forth in the complaint—the 
disputes now pending before MarAd—arose in the perform- 
ance of these two contracts. For brevity, we refer to them 
as (a) the delay dispute; (b) the salt water sea valve dis- 
pute; and (c) the banana capacity dispute. 


(a) The delay dispute 


Each ship was delivered later than the date originally 
set forth in the contracts as its contemplated delivery date. 
Pursuant to the contracts, Bethlehem has asked MarAd 
to extend the contract delivery dates of the first three ships 
to the actual dates of delivery on the grounds that all the 
delays were beyond the control of Bethlehem. (JA 85-88.) 
To the extent that such an extension is granted, it will fore- 
close Grace from claiming liquidated damages on account 
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of unexcused delays in delivery of the ships. The Chief, 
Division of Estimates (part of the Office of Ship Construe- 
tion of MarAd), has granted the Bethlehem request in part 
and denied it in part. (JA 89-91.) Both Grace and Beth- 
lehem have taken exception from that determination (JA 
92, 93); and the resulting dispute is now being actively 
litigated in MarAd according to the administrative pro- 
cedures established by the disputes clause and by MarAd 
rules of practice. Court proceedings on this delay dis- 
pute have been stayed pending completion of the adminis- 
trative procedures required by the contracts. (Count 3, 
JA 204-05.)? 


(b) The salt water sea valve dispute 

At the time of delivery of each ship (February 4, 1963, 
June 14, 1963, September 23, 1963, and April 7, 1964) and 
again six months thereafter, Grace compiled and presented 
to Bethlehem and MarAd lists of claimed defects or defi- 
ciencies in the material or workmanship of the completed 


ships. (Z.g., Exhibit A to the Affidavit of Michael Joseph 
in Opposition to Defendant’s Motion to Dismiss Without 
Prejudice; Exhibit N to Affidavit of Francis T. Greene. 
See JA 131-32, 196-97.) Grace listed a few salt water sea 
valves on those deficiency lists, and Bethlehem repaired or 
replaced them. No dispute concerning the sea valves, their 
adequacy, or the adequacy of Bethlehem’s repairs and re- 
placement of sea valves arose until February 2, 1966, nearly 
two years after delivery of the fourth ship, when Grace filed 
its complaint. Shortly after receiving the complaint, Beth- 
lehem submitted the sea valve claims to MarAd, requesting 
their administrative determination in accordance with the 
disputes clause of the contracts (JA 94-103). MarAd’s 
Chief, Office of Ship Construction (‘‘Chief, 0.S.C.’’) has 
rendered an initial decision that there is no existing defect 


2Tho disputo concerns only tho first three ships. With respect to the 
fourth ship, which was also delayed, Bethlehem has not sought a time exten- 
sion but has answered in the court below that no liquidated damages are now 
due or payable. (JA 205, 207.) 
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or deficiency with respect to sea valves. Grace has taken 
exceptions from that decision, and the dispute is being ac- 
tively litigated before MarAd. Court proceedings on the 
sea valve dispute have also been stayed (Count 5, JA 
204-05). 


(c) The banana capacity dispute 


The third dispute—the only one with respect to which 
the District Court did not stay court proceedings—involves 
the cubic capacities of the ships’ refrigerated banana holds 
(the ‘‘banana reefers’’). As construction progressed on 
the first of the four ships, it became apparent that the com- 
pleted ship would contain less banana stowage capacity than 
the parties had originally estimated. The banana reefers of 
each ship were constructed and equipped precisely in ac- 
cordance with drawings, purchase order specifications, and 
other changes expressly approved by Grace. However, 
Grace claimed at delivery of the first ship that there was 
‘fan open question’’ as to banana capacity (JA 132). Grace 
did not elaborate on this statement or press the matter 
further. In response to Grace’s statement of ‘an open 
question”’ in its deficiency test the MarAd Guaranty Survey 
Board stated (JA 197): 


“The Survey Board does not consider this above 
statement to be a deficiency in workmanship or material 
as defined by Article 14 of the subject contract.’? 


The remaining three ships were completed pursuant to the 
same drawings, purchase order specifications, ete., and 
Grace did not request any changes. However, upon: deliy- 
ery of each ship, Grace repeated the same “open question, ”’ 


3In the dispute now pending before the Chief, 0.S.C. of MarAd, Bethlehem 
contends that this express approval by Grace, together with numerous con- 
ferences and extensive correspondence that took place between Bethlehem and 
Grace personnel during the construction of the first ship relating to the con- 
struction and equipment of the banana reefers and the resulting stowage 
capacity, constituted full actual notice to Grace of the banana reefer capacity 
that was being achieved in the ship (JA 106-11, 190). 
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and MarAd’s Guaranty Survey Board made the same reply 
quoted above (JA 135, 138, 141, 95-96). 


The subject of banana capacity was not raised again by 
either party until more than seven months after the delivery 
of the last ship. Then, on November 17, 1964, Grace notified 
Bethlehem by letter that it claimed a deficiency of some 
48,000 cubic feet in each ship (JA 100-02). Bethlehem re- 
plied, denying any deficiency and suggesting that the matter 
be discussed (JA 103). Grace did not respond to that 
suggestion, but remained silent until February 2, 1966, 
when it filed its complaint in this action seeking damages 
with respect to that third dispute. 


Bethlehem promptly submitted the banana capacity dis- 
pute to MarAd in accordance with the disputes clause of 
the contract (JA 94-103). Thereafter, in a series of memo- 
randa, letters and other documents submitted by Grace and 
Bethlehem over a period from March 9, 1966, through Feb- 
ruary 2, 1967, the parties submitted their evidence and con- 
tentions on this dispute to the Chief, 0.8.C. (JA 94-103, 
105-11, 148-65, 167-92, 194-95). 

Since early February 1967, the Chief, O.S.C., has been 
proceeding to investigate and evaluate the issues involved 
in the banana capacity dispute. Bethlehem has submitted 
copies of additional documents to the Chief, 0.8.C,, in re- 
sponse to his request, and MarAd representatives have re- 
cently (since the decision of the court below) conducted an 
on-site inspection of one of the four sister ships. The 
banana capacity dispute is thus in active litigation in 
MarAd. 


4. MarAd’s Jurisdiction Over the Disputes 


Grace included all three disputes in its complaint in this 
action, but has always acknowledged that the late delivery 
dispute is subject to determination by MarAd under the 
disputes clause of the contracts. Grace at first opposed 
the application of the disputes clause to, and MarAd’s 
jurisdiction over, both the sea valve and banana capacity 
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disputes (JA 148-50). And in the series of letters and 
memoranda by which Grace and Bethlehem submitted the 
merits of the sea valve and banana capacity disputes to the 
Chief, O.S.C., Grace opposed and Bethlehem supported 
the MarAd jurisdiction (JA 153-65, 167-68). The Chief, 
O.S.C., expressly ruled (JA 166) and later reaffirmed his 
ruling (JA 193) that both disputes are subject to the dis- 
putes clause and therefore subject to the MarAd jurisdic- 
tion. 


Grace subsequently acknowledged MarAd’s jurisdiction 
over the sea valve dispute but has continued to oppose 
MarAd’s jurisdiction over the banana capacity dispute. 


5. The Memorandum and Order of the District Court 


On April 11, 1967, after oral argument on Bethlehem’s 
motion to stay the court proceedings on the banana capacity 
dispute until completion of all administrative procedures, 
the District Court issued the following memorandum opin- 
ion: 

‘The Court is of the opinion that, as a matter of law, 
the claim of the plaintiff asserted in the first and 
second counts of the complaint [the banana capacity 
dispute] is not subject to the disputes clause of the 
contracts in question. 

“‘Accordingly, the defendants’ motion originally en- 
titled ‘Motion to Dismiss without Prejudice’ and sub- 
sequently treated as a motion to stay will be denied. 


“‘Counsel for plaintiff will submit an appropriate 
order.’ 


The District Court’s subsequent Order did not elaborate 
on the facts or conclusions of law supporting its denial of 
the stay, but merely concluded: 


“The Court having concluded as a matter of law 
that the matters set forth in counts 1 and 2 of the 
complaint are not subject to the ‘disputes clause’ of 
the contracts in suit or to administrative proceedings 
thereunder; it is this 17th day of April, 1967 hereby 
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““OrvereEp that defendants’ motion, as modified in the 
manner described, is granted insofar as it relates to 
counts 3 [delay dispute] and 5 [sea valve dispute] of 
the complaint and is denied insofar as it relates to 
coun 1 and 2 [banana capacity dispute] of the com- 
plaint.”’ 


STATUTES AND REGULATIONS INVOLVED 


No statutes, treaties, or regulations are involved. Rule 
52(a) of the Federal Rules of Civil Procedure is involved: 


“Errecr. In all actions tried upon the facts without 
a jury or with an advisory jury, the court shall find the 
facts specially and state separately its conclusions of 
law thereon, and judgment shall be entered pursuant to 
Rule 58; and in granting or refusing interlocuto 
injunctions the court shall similarly set forth the find- 
ings of fact and conclusions of law which constitute the 
grounds of its action. Requests for findings are not 
necessary for purposes of review. Findings of fact 
shall not be set aside unless clearly erroneous, and due 
regard shall be given to the opportunity of the trial 
court to judge of the credibility of the witnesses. The 
findings of a master, to the extent that the court adopts 
them, shall be considered as the findings of the court. 
If an opinion or memorandum of decision is filed, it will 
be sufficient if the findings of fact and conclusions of 
law appear therein. Findings of fact and conclusions 
of law are unnecessary on decisions of motions under 
Rules 12 or 56 or any other motion except as provided 
in Rule 41(b).” 


STATEMENT OF POINTS 


1. The District Court erred in holding that the banana 
capacity dispute is not subject to the disputes clause of the 
contracts in suit. 


2. It was error for the District Court to rule on the ap- 
plicability of the disputes clause before plaintiff-appellee 
had exhausted its administrative remedies. 


3. It was error for the District Court to deny appellants’ 
motion for stay without setting forth findings of fact. 
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SUMMARY OF ARGUMENT 


1. The District Court’s holding that the banana capacity 
dispute is not subject to the disputes clause was erroneous 
because the plain language of the disputes clause encom- 
passes any and all disputes—whether of law or of fact— 
that may arise between the parties. The scope of the clause 
is defined by the words ‘‘Any action, omission, direction, 
decision or determination”’ of the parties ‘‘under this con- 
tract may be the subject of a dispute,’’ and the banana 
capacity dispute involves such actions, omissions, direc- 
tions, decisions and determinations. Indeed, the disputes 
clause of the contracts in suit was deliberately broadened 
by an amendment intended to incorporate disputes like the 
banana stowage capacity dispute, and there were sound 
policy reasons why this was done. 


2. It was error for the District Court to rule on the 
scope of the disputes clause, because MarAd’s representa- 
tive had already made an initial determination of that 
issue, and because Grace failed to exhaust its administra- 
tive remedies concerning that determination. The doctrine 
of exhaustion of administrative remedies applies in Gov- 
ernment contract cases and requires initial determination 
of jurisdictional issues by the agency whose jurisdiction is 
challenged. In this case, moreover, the reasons supporting 
the doctrine of exhaustion of administrative remedies are 
particularly applicable: administrative expertise both in 
evaluating facts and interpreting agency rules and prac- 
tice; uniformity of interpretation of the MarAd pro forma 
contract; and agency clarification of the questions, if any, 
that remain for judicial action. 


3. The denial of a request to stay an action at law is a 
denial of an interlocutory injunction. Fed. R. Civ. P. 52(a) 
thus required the District Court to set forth the findings of 
fact and conclusions of law which constituted the grounds 
for its refusal of Bethlehem’s motion for stay in this action 
at law. The District Court failed to set forth findings of 
fact and supporting conclusions of law in its memorandum 
and order, and that was error. 


ll 


ARGUMENT 
Introduction 


It is settled beyond question that contract disputes 
clauses like the one at bar are valid and enforceable in 
both Government and private contracts, United States v. 
Wunderlich, 342 U.S. 98, 99 (1951), and that the function 
of the courts in reviewing administrative findings pursuant 
to disputes clauses is confined to ‘‘an extremely limited 
review of the administrative decision ....’? United States 
v. Carlo Bianchi € Co., 373 U.S. 709, 713 (1963). See also 
United States v. Moorman, 338 U.S. 457 (1950). If, then, 
the banana capacity dispute lies within the scope of the 
disputes clause (as Grace concedes the delay and sea valve 
disputes do), court proceedings must be stayed until the 
administrative disputes procedure is completed, and any 
subsequent court proceedings must be restricted to a review 
of the administrative decision based upon the record of the 
administrative proceedings. United States v. Joseph A. 
Holpuch Co., 328 U.S. 234 (1946). 


I. THE DISTRICT COURT ERRED IN HOLDING THAT THE 
BANANA CAPACITY DISPUTE IS NOT SUBJECT TO THE 
DISPUTES CLAUSE OF THE CONTRACTS IN SUIT. 

Article 36 is the disputes clause of the contracts involved 
in this action. The scope of that disputes clause is deter- 
mined by the definition or enumeration of those matters 
which ‘‘may be the subject of a dispute’’ as set forth by 
the first sentence, which provides as follows: 

‘‘Any action, omission, direction, decision or de- 
termination of the Board [Board of MarAd], the 
Owner [Grace] or the Contractor [Bethlehem] under 
this contract may be the subject of a dispute.”’ 


Article 36 then continues: 


“Any dispute arising under this contract which is 
not disposed of by agreement by the parties to this 
contract, shall be decided by the Chief, Office of Ship 
Construction, of the Maritime Administration ... .” 
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The disputes clause further provides that appeals from 
determinations of the Chief, O.S.C., may be taken to the 
MarAd Board and that, absent fraud or total lack of 
evidence, the MarAd determination shall be final as to 
facts and subject to court review only as to matters of law. 
(JA 78-79.) 


If any meaning is to be given to the first sentence 
of the disputes clause, it is clear that the banana capac- 
ity dispute comes within the scope of the disputes clause. 
And, of course, meaning must be given to the first sen- 
tence, as we point out hereafter. The first sentence of 
the clause defines those matters that ‘‘under this con- 
tract may be the subject of a dispute.’? The phrase in 
the next sentence—“[a]ny dispute arising under this 
contract’’—obviously was intended to include any matter 
enumerated in that first sentence. As appears from the 
discussion below, the banana capacity dispute involves 
numerous contested actions, omissions, and decisions of 
the parties and the Board (or MarAd) of the precise type 
enumerated and defined in the first sentence, 


In the banana dispute, the parties disagree about the 
effect upon the contractual requirement for banana stow- 
age capacity of MarAd’s failure affirmatively to approve 
Bethlehem’s preliminary estimate of cubic capacity (JA 
96-97, 183-86)—a failure which may be an “‘omission .. . 
of the Board.”” The parties disagree about the amount of 
banana capacity actually delivered in each ship; it is 
Bethlehem’s contention before MarAd that each ship con- 
tains substantially more space than indicated by the final 
capacity plan (JA 107-08, 179, 186-88). That disagree- 
ment involves calculations in the final capacity plan ap- 
proved by MarAd—an ‘‘action . . . of the Board’? (JA 
110 fn.)—which calculations were later redone by Grace— 
a “determination of . .. the Owner [Grace]’’—and as so 
modified are not concurred in by Bethlehem (JA 107-08). 
The parties disagree about the extent to which any dif- 
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ference between the originally estimated and actually de- 
livered space can be accounted for by developments or 
authorized departures during construction, and the parties 
disagree as to whether such developments and departures 
were made at the direction, and with the knowledge and 
understanding, of Grace (JA 106-11, 180-83). This dis- 
agreement involves ‘‘direction[s] ... of . . . the Owner.”? 
Grace complains of Bethlehem’s failure to apprise Grace 
of the effects of any changes (JA 180-83), a disagreement 
allegedly concerning an ‘‘omission ... of . .. the Con- 
tractor [Bethlehem].”’ The parties also disagree as to 
the applicability of the guaranty provisions of the con- 
tracts (JA 94, 156-58, 188-89). This disagreement in- 
volves, among other things, a ‘‘determination of the Board’? 
(through its representative, the Guaranty Survey Board 
of MarAd) that Grace’s statement of “‘an open question’’ 
regarding banana capacity is not a “‘deficiency in work- 
manship or material as defined by Article 14 of the sub- 
ject contract.”? (JA 197.) 


Thus, one need only apply the plain meaning of ‘‘dis- 
pute’? as defined by the first sentence of the disputes 
clause to see that the banana capacity controversy clearly 
falls within the scope of the disputes clause. The in- 
troductory sentence in Article 36 enumerates the matters 
that may be the subjects of a dispute ‘‘under this con- 
tract,’’ and thus defines the immediately following phrase 
“arising under this contract?’ appearing in the second 
sentence. The words of that enumeration—‘‘action, omis- 
sion, direction, decision or determination’’—parallel the 
words used in other articles throughout the contracts. 


Article 3, for example, provides in part that whenever 
there is a question as to any conflict or discrepancy be- 
tween the contract and specifications themselves, ‘‘specific 
directions, approved by the Board, shall be given in 
writing by the Owner to the Contractor and the Con- 
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tractor shall comply with such directions.’’ (JA 38.)4 
Article 4(a) provides that the contractor must apply to 
the owner for approval of departures from plans and 
specifications, and further provides, ‘‘The Owner shall 
advise the Contractor in writing of its decision on the 
Contractor’s request, as approved by the Board.’? (JA 
38.) Article 4(b) provides (JA 39) that the owner: 
‘‘with the approval or authorization of the Board, 
may direct any change in the Plans and Specifica- 
tions effecting a deduction from or an addition to the 
contract work set out therein within the general scope 
thereof; provided, however, if a directed change in 
the Plans and Specifications affects a specific guarantee 
set out in the Specifications or in the Special Pro- 
visions and such effect is noted by the Contractor in 
its estimate of the change the guarantee will be modi- 
fied to the extent determined by the Board.” 


Article 5(b), regarding extension of delivery dates, simi- 
larly provides that ‘‘the Board shall determine the num- 
ber of days’? of extension, and Article 5(¢) provides 
that this ‘“‘determination’’ shall be postponed until the 
ship has been delivered. (JA 41-42.) With respect to 
approval of working plans, Article 9(¢) requires that, as 
the contractor submits plans, the owner and MarAd “shall 
promptly take appropriate action.’’ (JA 45.) Article 14(b) 
provides that, during the guaranty period, ‘‘The responsi- 
bility of the Contractor for defective workmanship, de- 
fective material or damages pursuant to this Article 14 
shall be determined by the Owner.” (JA 49.) 


Thus it is apparent that the first sentence was intended 
to encompass, as disputes determinable under the clause, 
all disputes relating to any of the actions, omissions, di- 
rections, decisions or determinations contemplated by other 
sections of the contracts. Indeed, running throughout the 
contracts is the obvious intent that every matter of dis- 
agreement that might arise and remain unresolved should 


4 Emphasis added throughout this paragraph. 
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be determined by a representative of MarAd, such as the 
Guaranty Survey Board, and that, if the disagreement 
persisted, it should then be a matter of dispute to be 
determined according to the procedures established by 
Article 36.5 


The scope of the disputes procedure under the con- 
tracts in question is far broader than that under standard 
government contract disputes clauses. The standard clause 
restricts disputes to those involving ‘questions of fact.’ 
The clause before the Court has been expanded to include 
disputes of questions of law as well (see Appendix A).® 


5 Appellee’s reliance on United States v. Utah Construction § Mining Co., 
384 U.S. 394 (1966), in the court below is thus misplaced. In that ease the 
Supreme Court held that the ‘arising under’? phrase in the old standard dis- 
putes clause of the contract there in suit did not require submission to the 
contracting officer of claims for breach—ie., claims for which the contract 
itself did not provide adjusting mechanisms. 


That holding is inapposite in the present litigation for two reasons: first, 
the old standard disputes clause interpreted in Utah Construction did not con- 
tain any language similar to the first sentence of the disputes clauses in tho 
present contracts—i.e., languago defining broadly the meaning of ‘‘dispute?? 
(seo Appendix A) ; second, with respect to each of the disputes in the present 
case, the contracts in suit—unlike those before the court in Utah Construction 
—do establish adjusting mechanisms in other provisions. 


Article 14 of the contracts in question provides such an adjustment mecha- 
nism with respect to the banang capacity dispute. Article 14 is a guaranty 
clause, It provides, among other things, that if MarAd’s Guaranty Survey 
Board finds any deficiency in workmanship or material, the deficiency shall be 
made good either by Bethlehem or at Bethlehem’s expense. Such adjustment 
is, moreover, in lieu of consequential damages. There has not yet been any 
determination (1) what the Promised banana reefer capacity was; (2) what 
the actual delivered capacity is; or (3) whether any undercapacity can be 
remedied by alteration of the vessels or their equipment. To the extent that 
any undercapacity can be remedied by such alterations, the guaranty clause 
provides an adjusting mechanism. 


Accordingly, even if the first sentence of the disputes clause were ignored 
and a traditional interpretation of ‘arising under’’ were applied, the banana 
reefer dispute must be held to be within the scope of the disputes clause, since 
other provisions of the contracts provide adjustment mechanisms, 


6 Enlarging the disputes clause to include questions of law is particularly 
significant with respect to MarAd’s authority initially to resolve any questions 
of law involved in determining its own jurisdiction. (Sce Part II, infra.) 
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That enlargement was deliberate, as the history of MarAd 
construction differential subsidy contracts shows quite 
clearly. 


At one time, the MarAd ship construction contracts 
contained a standard ‘‘questions of fact’? disputes clause. 
But three years before the execution of the first con- 
tract here involved the General Counsel of MarAd (then 
the Federal Maritime Board) notified the associations of 
shipbuilders and shipowners of which Bethlehem and 
Grace were members, respectively, that revisions to the 
pro forma MarAd construction contract were contemplated 
and asked for comments. After receiving comments, Mar- 
Ad’s General Counsel informed the Shipbuilders Council 
of America in mid-1958 of the specific changes that were 
proposed. (JA 113-14.) Among those changes, the dis- 
putes clause (then Article 35) was to be amended by adding 
a first sentence which enumerated the subjects of dispute 
and by expanding the clause’s coverage to questions of law 
as well as of fact. (JA 123-24.) These suggested amend- 
ments were adopted in the final new MarAd contract forms 
with only insignificant language changes. (Compare JA 
78.) 


Thus, it is clear that MarAd and the shipowners and 
shipbuilders, including Grace and Bethlehem, were aware 
of the limited scope of the standard disputes clause as 
it had been interpreted by courts and administrative agen- 
cies up till then. (See Utah Construction, supra, 384 
U.S. at 404-07.) It is equally clear that by amending the 
MarAd contract disputes clause, MarAd and the shipowners 
and shipbuilders, including Grace and Bethlehem, intended 
to escape such limitations. The only other possible con- 
clusion is that they added meaningless words and made 
meaningless changes in the contract form. Such a con- 
cusion is not only absurd; it is contrary to basic con- 
tract law that every word in a contract be given meaning 
and effect. (See Restatement, Contracts § 236 (1932).) 
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There were, moreover, sound policy reasons for broaden- 
ing the disputes clause to cover all disputes of whatever 
nature. The contracts at bar were executed in 1960 and 
1962. They are tripartite subsidized contracts authorized 
by a statute first used in 1956. Under this new kind of 
contract, MarAd fulfills a role much like that of an arbi- 
trator.’ Ships are built by the contractor for, and title 
is transferred direetly to, the private owner; MarAd’s main 
interest is supervisory, not proprietary.® 


Because it is an essentially disinterested party, MarAd 
is particularly well suited as an arbiter of all disputes 
under the type of contract involved here. The tripartite 
contracts at bar differ in that respect from the standard 
two-party Government contracts in which the Government 
has the role of owner and the contracting officer wears 
two hats—one as a real party in interest, and the other as 
judge of disputes between the Government and the con- 
tractor. In the contracts at bar the contracting officer is 
free to be objective and unbiased, and to render uniform 
decisions.® 


7 Note, however, that proceedings even under the old standard disputes 
clause have been held “closely analogous to arbitration.’’ Moran Towing §- 
Transportation Co. v. United States, 290 F.2d 660, 662 (2d Cir. 1961). See 
also United States v. Hamden Co-operative Creamery Co., 297 F.2d 130, 133 
(2d Cir. 1961). 


8 Under the former type of contracts the contractor built the ships for 
MarAd, which took title to them and sold them to the private purchaser by a 
separate, companion sales contract. The private purchaser was party to the 
construction contract for payment of the purchaser’s 25 per cent down pay- 
ment, 


9It should also be pointed out that the rules of practice before the Mari- 
time Administration, set forth at 46 C.F.R. § 201 (1967), provide fully satis- 
factory procedural safeguards conforming to the Administrative Procedure 
Act, 60 Stat. 237 (1946), as amended, 5 U.S.C. §§ 1001-11 (1964), recodified 
as 5 U.S.C.A. §§ 551-59, 701-06, 1305, 3105, 3344, 5362, 7521 (1966). Thus, 
although ‘‘subnormal administrative Procedures’? may be good reason to 
restrict the scope of the disputes clause in the standard contracts (see Mr. 
Justice Douglas’ dissent in Bianchi, supra, 373 U.S. at 719-22), no such reason 
applies in this case. 
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Another reason for having broadened the disputes clause 
arose from the complexity of shipbuilding disputes. The 
degree of expertise required to understand highly technical 
factual issues and to make a valid determination based 
upon specialized evidence renders a court trial highly 
inappropriate in a case such as this. 


The banana capacity dispute is a good example: it 
involves literally the entire history of the chief cargo 
carrying spaces of these ships, from design to delivery. 
Each of more than 300 final plans and purchase specifi- 
cations affects banana stowage capacity (JA 15-16). Each 
also affects other drawings and specifications, and there 
were many revisions of each (JA 15-16). Resolution of 
the factual issues in this dispute necessarily will involve, 
among other things, determination of the actual present 
banana stowage capacities, understanding of usage in the 
shipbuilding industry regarding approval of working plans, 
examination of factors involved in selection of equipment, 


and tracing of any consequential effects of each change 
upon other work in progress. (See JA 15-16, 106-11, 158.) 


MarAd is not only staffed with engineers and contract 
administrators expert in the shipbuilding industry, but 
it also has the unique advantage of having been a step- 
by-step participant in the construction of these very ships. 
The deficiency lists (after construction) and most of the 
drawings, specifications and other documents involved in 
the banana dispute were received by MarAd in the course 
of its administration of these contracts; and MarAd re- 
viewed a great number of them in detail. MarAd main- 
tained a field representative in the Bethlehem shipyard 
during construction. Anticipating this, the parties could 
—and did—expect expert resolution of this dispute by 
MarAd. 


19 


II. IT WAS ERROR FOR THE DISTRICT COURT TO RULE ON THE 
APPLICABILITY OF THE DISPUTES CLAUSE BEFORE 
PLAINTIFF HAD EXHAUSTED ITS ADMINISTRATIVE 
REMEDIES. 


Even if the scope of the disputes clause were not clear, 
the scope of MarAd’s jurisdiction should be determined in 
the first instance by the Maritime Administration itself. 
As we have pointed out above, the disputes clause unde- 
niably covers disputes of law as well as disputes of fact— 
subject, of course, to the limitations upon finality imposed 
by the Wunderlich Act, 68 Stat. 81 (1954), 41 U.S.C. §§ 321 
and 322 (1964). Thus, even if the question of jurisdiction is 
a purely legal question, it is for MarAd to hear and deter- 
mine in the first instance even though such determination 
by MarAd will be subject to ultimate court review. Indeed, 
the determination of the Chief, 0.S.C., that his office has 
jurisdiction to hear the banana stowage dispute is itself a 
“determination ... of the Board’’ within the meaning of 
the disputes clause. Grace’s failure to exhaust the adminis- 


trative procedure for challenging MarAd’s jurisdiction is 
sufficient ground to bar its suit in the District Court. 


A. The Boards of Contract Appeals and the Courts Have Re- 
peatedly Applied the Exhaustion Doctrine to Jurisdictional 
Questions 


Jurisdictional issues have arisen a number of times in 
Government boards of contract appeals when there were 
controversies as to whether or not a disputes clause applied. 
These boards have decided that jurisdictional questions 
inevitably require resolution of questions of fact and con- 
tractual interpretation, and that the boards are uniquely 
well situated to resolve these questions. In F. L. Somers, 
DCAB No. PR-47, 65-1 BCA {4779 (1965), the Government 
moved to dismiss the contractor’s appeal on the ground 
that the contractor’s claim was for breach of contract and 
therefore was not cognizable under the disputes clause. 
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The Board denied the Government’s motion, indicating its 
uncertainty over the precise nature of the claim, but saying: 


“*,...it is recognized that the evidence brought out at 
a hearing may change the factual situation as alleged. 
And, it is certainly not unreasonable to hope that such 
additional information will also make more clear the 
exact nature of the claim and help to resolve what are 
now controverted matters of fact upon which the claim 
itself as well as the matter of jurisdiction necessarily 
turn.’” (Emphasis supplied) 


See also Charles C. Crane, IBCA No. 467-11-64, 65-1 BCA 
14759 (1965); Doyle & Russell, Inc., NASA BCA No. 51, 
65-2 BCA 74912 (1965). 


The Supreme Court has applied the doctrine of exhaus- 
tion of administrative remedies in a number of cases involv- 
ing attempts to challenge administrative jurisdiction in the 
courts before the completion of agency proceedings. The 
leading case in this area is Myers v. Bethlehem Shipbuild- 
ing Corp., 303 U.S. 41 (1938), in which Mr. Justice Brandeis 
restated: 


“*. . . the long settled rule of judicial administration 
that no one is entitled to judicial relief for a supposed 
or threatened injury until the prescribed administrative 
remedy has been exhausted. That rule has been repeat- 
edly acted on in cases where, as here, the contention is 
made that the administrative body lacked power over 
the subject matter.’’ Id. at 50-51. (Footnotes omitted) 
(Emphasis supplied) 


In Macauley v. Waterman 8.8. Corp., 327 U.S. 540 ( 1946), 
Waterman had sued in the United States District Court for 
the District of Columbia to enjoin renegotiation proceedings 
involving certain war contracts. The jurisdictional issue 
hinged on whether, for purposes of the Renegotiation Act, 
these contracts had been made “‘with”’ the Maritime Com- 
mission or, as Waterman contended, with the British 
Ministry of War Transport. The District Court dismissed 
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plaintiff’s complaint for failure to exhaust administrative 
remedies. This Court reversed, reaching the merits of the 
jurisdictional controversy, Waterman S.S. Corp. v. Land, 
80 U.S. App. D.C. 167, 151 F.2d 292 (1945). The Supreme 
Court reversed unanimously, on the ground that plaintiff 
had failed to exhaust its administrative remedies, conclud- 
ing (327 U.S. at 544-45): 


“In order to grant the injunction sought the District 
Court would have to decide this issue [whether the 
contracts are subject to the act] in the first instance. 
Whether it ever can do so or not, it cannot now decide 
questions of coverage when the administrative agencies 
authorized to do so have not yet made their determina- 
tion. Here, just as in the Myers case, the administra- 
tive process, far from being exhausted, had hardly 
begun.’’? (Emphasis supplied) 


In Arkansas Power & Light Co. v. FPC, 81 U.S. App. 
D.C. 178, 156 F. 2d 821 (1946), this Court had reversed a 
lower court order of dismissal for failure to exhaust admin- 
istrative remedies and had ruled on the merits of the juris- 
dictional question indicating that ‘‘only the purely legal 
problem’? was at issue—‘‘only the search for the proper 
lodgment of the power of control.”” 156 F. 2d at 828. The 
Supreme Court, however, reversed per curiam, 330 U.S. 802 
(1947), on the ground that plaintiff had failed to exhaust 
its administrative remedies. See also Otis ¢ Co. v. National 
Ass’n. of Securities Dealers, 84 F. Supp. 395 (D.D.C. 1949) 
(dismissing for failure to exhaust), reversed sub nom. 
Otis & Co. v. SEC, 85 U.S. App. D.C. 122, 176 F. 2d 34 
(1949), reversed per curiam, 338 U.S. 843 (1949). 


Since Myers, Macauley and Arkansas Power & Light, 
this Court has relied on the exhaustion doctrine to set aside 
attacks upon administrative jurisdiction in a number of 
widely differing circumstances. In Camp v. Herzog, 88 
U.S. App. D.C. 373, 190 F. 2d 605 (1951), plaintiff sought 
to forestall a disciplinary hearing by the NLRB on the 
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ground that the Board had no jurisdiction to undertake 
such proceedings. A panel of this Court, in a unanimous 
decision, ruled (88 U.S. App. D.C. at 374; 190 F. 2d at 
606) : 


““Whether the Board inherently possesses the requisite 
authority to discipline those who practice before it or 
possesses such authority as a necessary incident to the 
powers conferred upon it by its governing statute is a 
question which should be answered by the Board in the 
first instance.’? 


That decision was followed in Schwebel v. Orrick, 102 U.S. 
App. D.C. 210, 251 F. 2d 919 (per curiam), cert. denied, 356 
U.S. 927 (1958), in which this Court indicated that the Dis- 
trict Court should not have ruled on the scope of the 
SEC’s authority. National Enforcement Comm’n. v. Slim 
Olsen Inc., 95 U.S. App. D.C. 218, 221 F. 2d 92 (1955), 
involved not only an attack upon administrative jurisdic- 
tion, but also an issue as to the adequacy of the available 
administrative remedy. Nevertheless, this Court ordered 
plaintiff’s complaint dismissed, holding (95 U.S. App. D.C. 
at 220; 221 F. 2d at 94) that “proper appellate practice re- 
quires that even this initial question as to jurisdiction be 
considered first by the tribunal affected.’? See also 
National Lawyers Guild v. Brownell, 96 U.S. App. D.C. 
252, 225 F. 2d 552 (1955), cert. denied, 351 U.S. 927 (1956) ; 
National Council of Soviet-American Friendship vy. 
Brownell, 100 U.S. App. D.C. 116, 243 F. 2d 299 (1957) ; 
Association of Lithuanian Workers v. Brownell, 101 U.S. 
App. D.C. 73, 247 F. 2a 64, vacated as moot, 355 U.S. 23 
(1957) ; Alaska Airlines, Inc. v. Pan American World Air- 
ways, Inc., 116 U.S. App. D.C. 128, 321 F. 24 394 (1963). 


Decisions from other courts of appeals are in line with 
the rule in this jurisdiction. In Gates v. Woods, 169 F. 2a 
440 (4th Cir. 1948), the court held that: 


“The rule as to the exhaustion of administrative 
remedies applies just as forceably when, as here, the 
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contention is made that the administrative agency 
lacked jurisdiction over the subject-matter.’’? Id. at 
443. 


See also Somma v. United States, 283 F. 2d 149 (3d Cir. 
1960). In the recent Fifth Cireuit case of J. M. Huber 
Corp. v. Denman, 367 F. 2d 104 (1966), a private suit involv- 
ing a natural gas lease, plaintiff contended that the FPC 
had jurisdiction to determine the ‘‘market price’’ of the 
gas. The question of the FPC’s jurisdiction to make such 
a determination was seriously controverted. The Court 
ruled that proceedings should be stayed pending a determi- 
nation by the FPC (367 F. 2d at 111, 112): 


“(T]he FPC urges that since it is arguable that the 
matter is within its jurisdiction both the question of 
jurisdiction and, if it exists, the appropriateness of 
the exercise of such power, are matters for primary 
jurisdiction referral to the FPC for initial decisions. 


‘We find ourselves in substantial agreement with the 
FPC. 


* * * . 


“‘[T]here is really nothing startling about submitting 
to an agency for initial decision the question of its own 
jurisdiction. That this ultimately is a question of law, 
probably one of statutory construction, is not fatal. 


*. * * * 


“To the contrary, justification for judicial deferral of 
the jurisdictional question for initial resolution by an 
agency is even stronger than for a non-jurisdictional 
question.”? (Emphasis in original) 


In Huber, the Fifth Circuit relied heavily upon San Diego 
Bldg. Trades Council v. Garman, 359 U.S. 236, 245 (1959). 
See also, e.g., Liner v. Jafco Inc., 375 U.S. 301, 306, 309-10 
(1964). 


The Huber decision was said by the Fifth Circuit to rest 
on the principle of ‘‘primary jurisdiction.’’ The distinc- 
tion between the doctrines of primary jurisdiction and ex- 
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haustion of administrative remedies has never been a par- 
ticularly satisfactory one; either doctrine could be applied 
to the case at bar. Compare 3 Davis, Administrative Law 
Treatise § 19.01, p. 2 (1958), with Jaffe, Judicial Control 
of Administrative Action 121 ( 1965). This Court has 
recently noted that the two doctrines are supported by the 
same rationale and that the disposition of a case involving 
the need for agency expertise, uniformity of application, 
and ripeness would be the same regardless of which 
“rubric”? governed its analysis. Sohm v. Fowler, 124 U.S. 
App. D.C. 382, 386, 365 F. 2d 915, 919 n. 10 (1966). 


The most important statements of the principle of 
primary jurisdiction are found in the Supreme Court’s 
opinions in the Far East and Isbrandtsen eases. In Far 
East Conference v. United States, 342 U.S. 570 (1952), a 
civil antitrust action, the defendant moved for dismissal 
contending that the Federal Maritime Board should be 
given the opportunity to rule on the legality of a dual-rate 


agreement among shippers before resort to the courts was 
had. The Government argued that the Board had no au- 
thority to approve such an agreement. The Supreme Court 
ruled that initial reference to the Board was required, stat- 
ing its reason for dismissal succinctly (342 U.S. at 574-75) : 


“‘Uniformity and consistency in the regulation of busi- 
ness entrusted to a particular agency are secured, and 
the limited functions of review by the judiciary are 
more rationally exercised, by preliminary resort for 
ascertaining and interpreting the circumstances under- 
lying legal issues to agencies that are better equipped 
than courts by specialization, by insight gained 
through experience, and by more flexible procedure.’? 


On reference to the Board, the dual-rate system was ap- 
proved. Its legality was once again attacked by the Gover- 
ment in the district court. When the case reached the 
Supreme Court again, the system was held unlawful de- 
spite the Board’s approval. Even though more than six 
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years had passed before the case was heard on the merits 
in the Supreme Court, the Court expressly approved the 
deferral of judicial decision until the appropriate agency 
had been given the opportunity to rule: 


‘“‘[T]he courts, while retaining the final authority to 
expound the statute, should avail themselves of the 
aid implicit in the ageney’s superiority in gathering 
the relevant facts and in marshaling them into a mean- 
ingful pattern. . . . The holding that the Board had 
primary jurisdiction, in short, was a device to prepare 
the way, if the litigation should take its ultimate course, 
for a more informed and precise determination by the 
Court of the scope and meaning of the statute as ap- 
plied to those particular cireumstances.”? Federal 
Maritime Board v. Isbrandtsen Co., 356 U.S. 481, 498-99 
(1958). 


B. The Reasons for Requiring Exhaustion of Administrative 
Remedies Are Particularly Well Met by This Case 


The cases involving the exhaustion and primary jurisdic- 
tion doctrines have typically concerned statutory and regu- 
latory schemes, rather than contract disputes clauses. 
However, the Supreme Court has ruled explicitly that the 
exhaustion doctrine applies to Government contract dis- 
putes clauses. United States v. Joseph A. Holpuch Co., 
328 U.S. 234 (1946). Moreover, the MarAd pro forma 
contract at bar is part of a statutory scheme under which 
the United States participates in the construction of com- 
mercial vessels in American shipyards and generally con- 
cerns itself with national policy regarding the continuation 
and vitality of the American shipbuilding industry. See 
Merchant Marine Act of 1936, Tit. V, as amended, 46 
U.S.C. §§ 1151-61 (1964); 1966 Annual Report of the 
Maritime Administration 78-83. 


Analysis of the reasons for the exhaustion doctrine dem- 
onstrates the appropriateness of applying that doctrine to 
the jurisdictional issue in this case. In the recent case of 
Sohm v. Fowler, 124 U.S. App. D.C. 382, 385-86, 365 F. 24 
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915, 918-19 (1966), this Court spelled out the reasons for the 
exhaustion rule: 


1. An administrative agency has ‘‘specialized knowl- 
edge and experience’’ which aid in the resolution of 
complicated and technical issues of fact. 


2. The agency is ‘‘better equipped’’ to interpret its 
own regulations and practice. 


3. The agency should interpret and apply its own 
regulations in order to promote ‘‘uniformity’’ in 
‘interpretation and application.’ 


4. Initial agency consideration narrows the issues 
and clarifies the questions, if any, remaining for 
judicial action. 


All four of those reasons apply to the jurisdictional dis- 
pute before this Court. 


First, as pointed out supra, there are pending before 


MarAd a number of very complicated and technical issues 
of fact, the resolution of which may decide the juris- 
dictional question and certainly would assist in the judicial 
resolution of Grace’s claim if that should become necessary. 
This Court only last month commented upon the need for 
“<ventilation’’ of factual issues ‘‘which would be helpful 
to the definition and resolution of the legal questions here 
involved.’? Smith v. Board of Commissioners, No. 20,746 
(June 23, 1967), slip opinion at 9. In that case the Court 
affirmed the lower court’s order of summary judgment for 
defendants and ruled that the doctrine of exhaustion 
controlled its decision. The Court remarked (slip opinion 
at 10): 


“What we have said . . . about the importance of 
facts . . . suggests that they have a way sometimes 
of defiling the purity of legal questions, and even of 
making constitutional issues not constitutional at all. 
They have not been unknown to make the issue, 
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constitutional or not, go away altogether. We do 
not infer that this is likely to happen here, but it 
is obviously one of the offices of the administra- 
tive hearing provided by Congress to exhaust these 
possibilities. The District Court could not identify 
—much less dispose of—the legal questions raised by 
the complaint without extensive evidentiary hearings 
and the making of many findings of fact. Where 
this task has been committed to the administrative 
process in the first instance, courts do not ordinarily 
Insist upon doing this job themselves.”’ 


Surely the facts at issue here—the exact size of banana 
stowage space aboard ships, the extent to which these 
spaces may be increased, ete.—are if anything more suita- 
ble for expert fact-finding than the questions presented 
in the Smith case, which involved merely controverted 
allegations as to the conduct of welfare officials. See also 
Industrial Union Department, AFL-CIO v. Barber-Coleman 
Co., 121 U.S. App. D.C. 175, 177-78, 348 F.2d 787, 789-90 
(1965). 


As to MarAd’s qualifications to interpret the pro forma 
contract, MarAd itself drafted and issued the contract. 
The pro forma contract is an industry-wide document that 
is not negotiated by the parties each time it is employed, 
but rather is set forth by MarAd as a form of regula- 
tion by MarAd of the contractual relations between ship- 
builders and shipowners. See 1966 Annual Report of 
the Maritime Administration 73. MarAd, as the agency 
which evaluates and decides upon the contract language 
suggested by shipowners and shipbuilders, is obviously 
uniquely qualified to interpret contract language. More- 
over, MarAd is uniquely well qualified to consider, and 
does consider, implications of the pro forma contract 
language upon the Government’s overall responsibility 
for national maritime policy. A court-imposed interpre- 
tation that might cause shipyards to refuse to bid, or 
might increase the subsidy requirements of the Govern- 
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ment, would be a serious implication which MarAd should 
be allowed to evaluate. 


Because this contract is used throughout the industry, 
it is important that the disputes clause be interpreted in 
a& manner which will be uniform nationwide. On June 30, 
1966, MarAd was administering contracts covering con- 
struction of 44 subsidized ships. 1966 Annual Report of 
the Maritime Administration 44. Disputes of many kinds 
are certain to arise from those contracts. The mere 
possibility of conflicting interpretations of the disputes 
clause in different courts would create uncertainty that 
would affect every MarAd construction contract now in 
existence. The extent to which this uncertainty would 
affect the national maritime industry is, of course, a ques- 
tion which MarAd is best qualified to resolve. 


Finally, we should like to point out that we know of 
no court decision holding that a court should proceed with 
litigation of a dispute that is contemporaneously in the 


process of administrative determination after a square 
determination by the administrative agency that it has 
jurisdiction of the dispute. Indeed, the teaching of the 
Supreme Court is directly contrary. 


In United States v. Anthony Grace & Sons, 384 U.S. 
424, 429-30 (1966), the Supreme Court held that the Court 
of Claims should stay its proceedings awaiting completion 
of the proceedings of the administrative tribunal: 


“Tt is true that this Court has said on several 
occasions that the parties will not be required to 
exhaust the administrative procedure if it is shown 
by clear evidence that such procedure is ‘inadequate 
or unavailable.’ United States v. Holpuch Co., supra, 
at 240; United States v. Blair, supra, at 736-737. It 
may be that the contracting officer, H. B. Zachry Co. 
v. United States, 170 Ct. Cl. 115, 344 F.2d 352, or 
the Board of Contract Appeals, Southeastern Oil 
Florida, Inc. v. United States, 127 Ct. Cl. 480, 115 
F. Supp. 198, so clearly reveals an unwillingness to 
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act and to comply with the administrative procedures 
in the contract that the contractor or supplier is justi- 
fied in concluding that those procedures have thereby 
become ‘unavailable.’ Similarly, there may be oc- 
casions when the lack of authority of either the con- 
tracting officer or the administrative appeals board 
is so apparent that the contractor or supplier may 
justifiably conclude that further administrative relief 
is ‘unavailable.’ But these circumstances are clearly 
the exceptions rather than the rule and the inadequacy 
or unavailability of administrative relief must clearly 
appear before a party is permitted to circumvent his 
own contractual agreement. .. .’? 


There is no inadequacy or unavailability here; the ad- 
ministrative agency has expressly stated its willingness 
to act and is proceeding with its determination. 


Anthony Grace teaches that the court below should have 
stayed the action even if the disputes set forth in the 
complaint had not been submitted to MarAd. A fortiori, 
it should have done so where the disputes have not only 
been submitted, but where, in addition, MarAd has ruled 
that it has jurisdiction and is proceeding with the adjudi- 
cation for which Grace contracted. 


Il. IT WAS ERROR FOR THE DISTRICT COURT TO DENY 
APPELLANTS’ MOTION FOR STAY WITHOUT SETTING 
FORTH FINDINGS OF FACT. 


The Federal Rules of Civil Procedure require that ‘‘in 
granting or refusing interlocutory injunctions the court 
shall . . . set forth the findings of fact and conclusions 
of law which constitute the grounds of its action.”? Fed. 
R. Civ. P. 52(a). It is well established that a request for a 
stay of what would have been an action at law (as distinct 
from a suit in equity) is a request for an ‘‘interlocutory 
injunction’’ as that term is used in 28 U.S.C. § 1292(a) (1) 
(1964). That construction predates the Federal Rules. 
Shanferoke Coal € Supply Corp. v. Westchester Service 
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Corp., 293 U.S. 449 (1935), Enelow v. New York Life 
Insurance Co., 293 U.S. 379 (1935); Ettelson v. Metro- 
politan Life Insurance Co., 317 U.S. 188 (1942); Travel 
Consultants, Inc. v. Travel Management Corp., —— U.S. 
App. D.C. , 367 F.2d 334 (1966). (Indeed, this Court’s 
jurisdiction rests on that long-settled construction.) 


As this Court recently pointed out in the Smith case 
(supra, No. 20,746, slip opinion at 10): 
“The District Court could not identify—much less dis- 
pose of—the legal questions raised by the complaint 
without extensive evidentiary hearings and the making 
of many findings of fact.’’ 


In these circumstances, the failure of the court below 
to make supporting findings of fact and conclusions of 
law is reversible error. Carey v. Carter, 120 U.S. App. 
D.C. 182, 344 F.2d 567 (1965). 


CONCLUSION 


For the reasons stated above, this Court should reverse 
the District Court’s order and direct the District Court 
to enter a stay of all court proceedings in this action 
until completion of the administrative disputes procedures 
required by the contracts. 


Respectfully submitted, 


Ezexren G. Stopparp 
Max O. Trouirt, Jr. 
James RopeRTSON 
Attorneys for Appellants 
Bethlehem Steel Corporation 
and Bethlehem Steel Company 
900 17th Street, N. W. 
Washington, D. C. 20006 


July 25, 1967 
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APPENDIX A 


Disputes Clause m the Contracts 
at Bar (JA 78) 


“Article 36. Disputms—Arny ac- 
tion, omission, direction, decision 
or determination of the Board, 
the Owner or the Contractor un- 
der this contract may be the sub- 
ject of a dispute. Any dispute 
arising under this contract 
which is not disposed of by 
agreement of the parties to this 
contract, shall be decided by the 
Chief, Office of Ship Construc- 
tion, of the Maritime Adminis- 
tration, who shall reduce his 
decision to writing and mail or 
otherwise furnish a copy thereof 
to the Contractor and to the 
Owner, which decision shall be 
final and conclusive and shall 
bind all parties to this contract 
unless within thirty (30) days 
from the date of receipt of such 
copy the Contractor or the 
Owner appeals from said deci- 
sion by mailing or otherwise 
furnishing said Chief, Office of 
Ship Construction, a written ap- 
peal addressed to the Board.”’ 
(Emphasis added) 


Standard Government Contract 
Disputes Clause (U.S. v. Utah 
Construction & Mining Co., 384 
US. 394, 399 n.2 (1966) ) 


“Article 15, Disputes. Except 
as otherwise specifically pro- 
vided in this contract, all dis- 
putes concerning questions of 
fact arising under this contract 
shall be decided by the contract- 
ing officer subject to written ap- 
peal by the contractor within 30 
days to the head of the depart- 
ment concerned or his duly au- 
thorized representative, whose 
decision shall be final and con- 
clusive upon the parties thereto. 
In the meantime the contractor 
shall diligently proceed with the 
work as directed.’’ (Emphasis 
added) 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the questions presented 
by this appeal are: 


1. Whether that portion of appellee’s complaint filed in 
the District Court setting forth its claim of appellants’ 
breach of two ship construction contracts by failing to 
meet refrigerated capacity specifications states a claim 
“‘redressable”’ under specific contract adjustment mecha- 
nisms, within the contemplation of United States v. Utah 
Construction & Mining Co., 384 U.S. 394 (1966), so as to 
require prior ‘‘disputes clause’ proceedings before Mari- 
time Administration officials, or whether such proceedings 
are otherwise required by the contracts. 


2. Whether, in answering the foregoing question in the 
negative, the District Court was required by Rule 52(a) 
of the Federal Rules of Civil Procedure to enter specific 
findings of fact, whether the District Court did not in any 
event satisfy the requirements of that rule, and whether 
any failure to satisfy those requirements would have con- 
stituted substantial error warranting a remand. 


3. Whether the District Court’s order denying appel- 
lants’ ‘‘Motion to Dismiss Without Prejudice . . . Pur- 
suant to Rule 12(b)(1) of the Federal Rules of Civil 
Procedure’’, as thereafter modified, is presently appeal- 
able to this Court despite its interlocutory nature and 
appellants’ failure to seek leave to appeal under 28 U.S.C. 
§ 1292(b). 


QvEsTIONS PRESENTED 
CoUNTERSTATEMENT OF THE CASE 
1. The Nature of the Litigation 
2. The Action of the District Court 
3. The Contracts Involved 


ARGUMENT 


I. Grace Line’s Claim of Deficient Reefer Capacity 
Is Not Subject to Determination by Maritime 
Administration Officials Under the Disputes 
Clause of the Contracts in Suit 


A. Only Claims That Are Redressable by the 
Contracting Agency Under a Separate 
Clause of the Contract Are Subject to the 
Procedures Set Forth in the Disputes Clause 
of the Contracts in Suit 


. Grace Line’s Claim of Deficient Reefer Ca- 
pacity Is Not Redressable Under a Contract 
Clause Separate from the Disputes Clause. . 


1. Not a Claim of Defective Workmanship 
or Material 


2. Discovered Prior to Delivery 
3. Cannot be Made Good 


. The District Court Correctly Rejected Bethle- 
hem’s Argument That the Disputes Clause Pro- 
cedures Are Applicable to All Controversies Re- 
lated to the Contracts, Even Though Not ‘ Aris- 
ing Under’’ the Contracts Within Utah Con- 
struction 
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IN THE 


United States Court of Appeals 


For tae Disrricr or Couumsia Crecuir 


No. 21,050 


BETHLEHEM STEEL CorRPoRATION and BETHLEHEM STEEL 
Company, Appellants, 


v. 


Grace Liye Inc., Appellee. 


Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
1. The Nature of the Litigation. 


The action in the court below was commenced in Feb- 
ruary 1966 with the filing of a complaint by Grace Line 
Inc., here the appellee, against the appellants, Bethlehem 
Steel Corporation and Bethlehem Steel Company (collec- 
tively referred to as ‘‘Bethlehem’’), seeking damages 
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under two shipbuilding contracts. The complaint alleges 
that in 1960 and 1962 Grace Line, Bethlehem and the 
United States entered into two contracts for the con- 
struction by Bethlehem for Grace Line of a total of four 
vessels pursuant to the provisions of Title V, Merchant 
Marine Act, 1936 (‘‘ Construction-Differential Subsidy’’), 
46 US.C. $1151, et seg., and that Bethlehem has breached 
the contracts in three respects (JA 3-9). 


The first claim, and the only one that is involved in the 
present appeal, deals with Bethlehem’s alleged failure to 
meet refrigerated (‘‘reefer’’) capacity specifications. 
The complaint alleges that the contracts required Bethle- 
hem to construct the vessels in strict accordance with the 
contract plans and specifications, that the plans and speci- 
fications provided for specific capacity in the reefer cargo 
space (for bananas) of the vessels, that the reefer ca- 
pacity of each of three of the vessels as delivered by 
Bethlehem was at least 40,978 cubic feet less than re- 
quired and that such capacity of the fourth vessel was 


approximately 41,000 cubic feet less than required? 


The remaining two claims deal, respectively, with al- 
leged late delivery and defective valves. With respect to 
the former it is alleged that the contracts required Bethle- 
hem to deliver each vessel to Grace Line by a specified 
date, that the vessels were all delivered late (a combined 
total of 1060 days late), that the contracts required pay- 
ment of liquidated damages to Grace Line for each day of 
delayed delivery except to the extent that the dates speci- 
fied for delivery may have been extended as provided in 
the contracts, that the specified dates have not been thus 


1 The complaint also names the United States as a party defendant ‘‘only 
because it is a party to the shipbuilding contracts in suit’? and ‘‘secks 
no relief against that Defendant’? (JA 3). In May 1966 the District Court 
granted the United States’ motion to dismiss the complaint for failure to 
state a claim against it upon which relief could be granted (see JA 1). 


2 This claim is set forth in the first and second counts of the complaint 
(JA 4-6). 
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extended and that Bethlehem has failed to pay the 
$4,188,000 in liquidated damages due.? The allegations as 
to the defective valves are that the contracts required 
Bethlehem to deliver vessels seaworthy in every respect 
and to provide and install material and equipment suit- 
able for its intended purpose and that Bethlehem breached 
these obligations by installing defective valves in the salt 
water systems of all four vessels.* 


2. The Action of the District Court. 


The time for answering the complaint was thereafter 
extended by agreement, in part upon recognition of the 
possible effect of the decision of the Supreme Court in 
United States v. Utah Construction & Mining Co., 384 US. 
394 (1966) (e.g.. JA 10). In December 1966, prior to 
answer (see JA 2), Bethlehem moved ‘‘[p]ursuant to Rule 
12(b)(1) of the Federal Rules of Civil Procedure’’ to dis- 
miss the complaint® ‘‘without prejudice to renew upon 
completion of all administrative action as provided by 
law’? (JA 11). In addition to a memorandum of points 
and authorities, Bethlehem submitted two affidavits in 
support of its motion. One of them (JA 12, 14, 15) stated 
that ‘‘[t]he factual issues involved in ... [each of Grace 
Line’s claims to which Bethlehem’s motion related was 
then] before the Maritime Administration for its deter- 
mination.’’ The other (JA 112) related only to a 1958 
proposal to make certain changes in the Maritime Ad- 
ministration’s pro forma provisions for ship construction 
contracts. In its memorandum of points and authorities 
in opposition to Bethlehem’s motion to dismiss, Grace 
Line stated that it would interpose no objection to ad- 


3 This claim is set forth in the third and fourth counts of the complaint 
(JA 6-7). 
4The fifth count deals with this claim (JA 8). 


5 Actually the motion was not directed to the entire complaint. It did not 
relate to those allegations of late delivery of the fourth vessel. 
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ministrative procedures under the contract “disputes 
clause’”’ (which clause was the basis of Bethlehem’s mo- 
tion) with respect to the claims of late delivery and de- 
fective valves that Bethlehem sought to dismiss (JA 126- 
127), but argued, for reasons detailed hereinafter,® that 
the judicial proceedings on those two claims should be 
stayed rather than dismissed pending completion of the 
disputes clause proceedings. With respect to the claim of 
deficient reefer capacity, however, Grace Line asserted 
that this claim was not subject to disputes clause proce- 
dures. In reply, Bethlehem stated that it had no objec- 
tion to a stay rather than dismissal and that the sole issue 
for the District Court was whether the stay of judicial 
proceedings should include Grace Line’s claim of deficient 
reefer capacity (JA 147). The issue thus presented to 
the District Court by Bethlehem’s motion was the legal 
issue as to the scope of the so-called disputes clause. 


It was in this posture that Bethlehem’s motion was 
argued before Judge McGarraghy on April 7, 1967. Four 


days thereafter he entered his Memorandum (JA 204) 
stating, inter alia: 


The Court is of the opinion that, as a matter of 
law, the claim of the plaintiff asserted in the first and 
second counts of the complaint [the claim of deficient 
reefer capacity] is not subject to the disputes clause 
of the contracts in question. 


In accordance with the District Court’s direction, an ap- 
propriate order denying Bethlehem’s motion was sub- 
mitted by counsel for Grace Line (after notice to and 
without objection by counsel for Bethlehem) and adopted 
by the Court on April 17, 1967 (JA 204-205). It is that 
order, and more particularly the holding that the contract 
disputes clause does not cover Grace Line’s claim of de- 
ficient reefer capacity, from which Bethlehem has 
appealed. 


6See Argument, Point III, p. 31, infra. 
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At p. 7 of its brief Bethlehem indicates that notwith- 
standing the District Court’s holding that the reefer ca- 
pacity deficiency claim is not subject to disputes clause 
proceedings within the Maritime Administration, the claim 
still remains ‘‘in active litigation in MarAd”’, offering in 
support thereof the extra-record assertion that ‘“‘“MarAd 
representatives have recently (since the decision of the 
court below) conducted an on-site inspection of one of the 
four sister ships.’? In fact, as evidenced by a letter dated 
May 31, 1967, to Grace Line from the Maritime Adminis- 
tration’s Chief, Office of Ship Construction, reproduced in 
Appendix A, infra,’ the Chief, Office of Ship Construction 
(whose decision represents the first decisional level of 
controversies that are subject to disputes clause proceed- 
ings) has stated that his decision upon the reefer capacity 
deficiency claim ‘‘will not be made, pending the Circuit 
Court of Appeals review of the ... District Court order”? 
of April 17. It is thus clear that the claim is not being 


litigated within the Maritime Administration and that the 
Chief, Office of Ship Construction is not disposed to re- 
sume the proceeding in the face of a judicial determination 
that the claim is not subject to such a proceeding. 


3. The Contracts Involved. 


The construction contracts here involved differ from 
the typical government contract essentially in that here, 
rather than constituting an agreement between the gov- 
ernment and a builder to construct a ship to be owned and 
operated by the government, the contracts are agreements 
between a shipbuilder and a private steamship operator 
for the construction of ships to be owned and operated by 
the latter but to which the government, through the Mari- 
time Board, is also a party because it has undertaken to 


7 We request that the Court take judicial notice of this letter, a copy of 
which, under the official seal of the Maritime Administration, is being 
lodged with the Court simultaneously with the filing of this brief. See 46 
U.S.C. § 1111 and Reorganization Plan No. 7 of 196). 
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pay a portion of the cost of building the ships in the 
form of construction-differential subsidy. The contracts 
here, nevertheless, contain many of the attributes of the 
typical government construction contract. In the recent 
case of United States v. Utah Construction & Mining Co., 
384 U.S. 394, 396-399 (1966), the Supreme Court described 
certain of those attributes as follows: 


The typical construction contract between the Gov- 
ernment and a private contractor provides for an 
equitable adjustment of the contract price or an ap- 
propriate extension of time, or both, if the govern- 
ment orders permitted changes in the work or if the 
contractor encounters changed conditions differing 
materially from those ordinarily anticipated. Like- 
wise, it is provided that the contract shall not be 
terminated nor the contractor charged with liquidated 
damages if he is delayed in completing the work by 
unforeseeable conditions beyond his control, including 
acts of the Government. ... [The disputes clause] 
provides that ‘‘all disputes concerning questions of 
fact arising under this contract’’ shall be decided by 
the contracting officer subject to written appeal to the 
head of the department, ‘‘whose decision shall be 
final and conclusive upon the parties thereto.”? ... 
Appeals from the decision of the contracting officer 
are characteristically heard by a board or committee 
designated by the head of the contracting department 
or agency. Should the contractor be dissatisfied with 
the administrative decision and bring a . . . suit for 
breach of contract ... the finality accorded adminis- 
trative fact finding by the disputes clause is limited 
by the provisions of the Wunderlich Act of 1954 which 
directs that such decisions ‘‘shall be final and con- 


8 All of this is accomplished pursuant to Title V, Merchant Marine Act, 
1936, particularly sections 501 and 504, 46 U.S.C. §$ 1151, 1154. Inasmuch 
ag subsidy may be granted only if certain criteria regarding the ultimate 
operation of a ship are met, it is the owner-operator who applies for the sub- 
sidy under section 501 and with whom the contract to pay construction-differ- 
ential subsidy is entered as a separate agreement. In essence the subsidy is 
a shipyard subsidy, enabling domestic yards to compete with foreign ship- 
builders. 
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clusive unless the same is fra[u]dulent or capricious or 
arbitrary or so grossly erroneous as necessarily to 
imply bad faith, or is not supported by substantial 
evidence.’’ [Footnotes omitted]. 


So, too, the contracts here involved contain a clause per- 
mitting adjustments in the contract price for government- 
approved changes in the contract work (JA 38-41), a 
clause permitting adjustments in the contract delivery 
dates for delivery delays found to have been excusable 
within the terms of the contract (JA 41-42) and a disputes 
clause containing the Wunderlich Act limitations and the 
general procedure pursuant to which such adjustments, 
when contested, will be made (JA 78-79, quoted in part 
below). It is the interpretation of that disputes clause, 
in terms of the scope of its coverage, that is here in issue. 


CONTRACT PROVISIONS INVOLVED 


Appellee is of the view that there is no statute, rule or 
regulation not set forth in appellants’ brief that is di- 
rectly involved in this appeal, but that reproduction here 
of portions of the more pertinent provisions of the ship- 
building contracts involved would assist the Court. These 
are: 


General Provisions— 


Article 36. Dispures.—Any action, omission, direc- 
tion, decision or determination of the [Maritime Sub- 
sidy] Board, the Owner or the Contractor under this 
contract may be subject of a dispute. Any dispute 
arising under this contract which is not disposed of 
by agreement of the parties to this contract, shall be 
decided by the Chief, Office of Ship Construction of 
the Maritime Administration, who shall reduce his 
decision to writing and mail or otherwise furnish a 
copy thereof to the Contractor and to the Owner, 
which decision shall be final and conclusive and shall 
bind all parties to this contract, unless within thirty 
(30) days from the day of receipt of such copy the 
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Contractor or the Owner appeals from said decision 
by mailing or otherwise furnishing said Chief, Office 
of Ship Construction, a written appeal addressed to 
the Board. The decision of the Board on any ques- 
tion of fact unless determined by a court of competent 
jurisdiction to have been fraudulent, capricious, or 
arbitrary, or so grossly erroneous as necessarily to 
imply bad faith or is not supported by substantial 
evidence, shall be final and conclusive and shall bind 
the parties to this contract... . 


Article 14. Guaranty Prriop—Liasriry ror De- 
FECTIVE Work or MatertaL.—(a) Notwithstanding 
any inspection or failure to reject by the Owner or 
any regulatory body pursuant to Article 9 of these 
General Provisions, if at any time within six (6) 
months after the delivery of the Vessel any weakness, 
deficiency, defect, failure, breaking down or deteriora- 
tion in workmanship or material furnished by the 
Contractor in performing the contract work (herein 
called ‘‘defective workmanship” or ‘defective mate- 
rial’’) shall appear or be discovered, such defective 
workmanship or defective material shall be made good, 
at the Contractor’s expense, to the requirements of 
the Plans and Specifications and of this Contract .... 


(b) The Owner shall notify the Contractor of any 
defective workmanship or defective material or dam- 
age for which the Contractor is liable pursuant to 
paragraph (a) above, discovered or appearing within 
the guarantee period .... 


(c) A final guarantee survey of the Vessel shall be 
conducted by the Maritime Administration’s Guaran- 
tee Survey Board at the Expiration of the guarantee 
period, or as soon thereafter as the Owner shall deem 
practicable, but no later than six (6) months after the 
expiration of such guarantee period. Such survey 
shall be based on the defective workmanship and de- 
fective material in the contract work appearing or 
discovered during the guarantee period... 2 


®The quoted language from Articles 36 and 14 is identical in both of the 
contracts sued upon. 
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SUMMARY OF ARGUMENT 


The disputes clause of the contracts here involved ap- 
plies its procedures only to disputes “‘arising under this 
contract.’” In United States v. Utah Construction & Min- 
ing Co., 384 U.S. 394 (1966), the Supreme Court held that 
a dispute ‘‘arising under this contract’? is one that is 
redressable under the adjustment mechanism provided by 
some contract provisions apart from the disputes clause 
itself. Without such a provision the contracting agency 
cannot grant relief upon the claim in controversy. 


Grace Line’s claim of deficient reefer capacity is not 
redressable under any such contract provision. The only 
provision claimed by Bethlehem to apply is the guaranty 
clause, Article 14. But that clause by its express terms 
applies only to defects in ‘workmanship or material.” 
Under Bethlehem’s contention Grace Line’s claim, rather, 
is one of defective ‘‘design’’, which is held to be entirely 
distinct from defective ‘workmanship’? or defective 
“‘material.”” Article 14 also, and for good reason, applies 
only to defects which ‘‘appear or . . . [are] discovered”’ 
‘‘within six (6) months after the delivery of the Vessel.”’ 
The defective design in question, however, undeniably ap- 
peared and was discovered before delivery of each vessel 
involved. Finally, the only redress provided by Article 14 
is the requirement that the defect ‘‘shall be made good’? 
by ‘‘actual repair or replacement.’’ Nothing in the record 
indicates that the defect here in question can be so 
remedied and its very nature demonstrates that it cannot. 
For these three independent reasons, Article 14 is not 
available with respect to this claim. 


Bethlehem’s argument that the disputes clause proce- 
dures were intended to apply to virtually every disagree- 
ment among the parties to the contract—whether or not 
redressable under an adjustment mechanism—was cor- 
rectly rejected by the court below, just as the govern- 
ment’s similar argument was rejected in Utah Construc- 
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tion. The purported evidence of that intention is belied 
by the plain language of the disputes clause itself, and the 
“‘policy’’ reasons asserted by Bethlehem, if at all relevant 
to interpretation of existing contract provisions, are based 
upon pure speculation. 


If Rule 52(a) of the Federal Rules of Civil Procedure 
is applicable to the action of the court below, the court 
fully complied with it. In deciding the legal question pre- 
sented by Bethlehem’s motion to dismiss—the meaning of 
the contract disputes clause—the District Court did not 
resolve any controverted factual issues, hence no findings 
of fact were required to be stated. Further, that rule’s 
requirement for the entry of findings does not apply to 
the disposition of ‘motions under Rule ...12... or 
any other motion.”’ The court’s action disposed of a 
motion, made pursuant to Rule 12. Insofar as injunctions 
are concerned, Rule 52(a) applies only to ‘‘interlocutory 
injunctions.’’ Bethlehem’s motion sought final, not inter- 
locutory, relief, Moreover, the court denied an “injune- 
tion’’ only in the sense that the parties had agreed that 
to the extent the motion to dismiss were granted, the ap- 
propriate relief would be a stay rather than a dismissal. 
Rule 52(a), thus, is inapplicable. Even if it had been 
applicable and the court had not complied with it, the 
error would have been insubstantial, requiring no remand. 

Under the above-described circumstances the order 
should not be regarded as one refusing an ‘‘injunction’’ 
within the meaning of the interlocutory appeal provision 
of 28 U.S.C. § 1292(a)(1) and the appeal should be dis- 
missed. 


Bethlehem repeatedly urged the District Court to de- 
cide that the disputes clause procedures are applicable to 
the claim of reefer capacity deficiency. Now Bethlehem 
contends that the District Court never should have con- 
sidered this question. This contention should be disre- 
garded. The cases make clear, in any event, that the Dis- 
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trict Court should have considered, and properly did con- 
sider, the question of the applicability of the disputes 
clause to the claim, and the ‘‘exhaustion of administra- 
tive remedies’? cases cited by Bethlehem—arising in a 
statutory context—are not in point. To await the con- 
tracting agency’s determination as to the legal question 
of the scope of the disputes clause would be an act in 
futility, since under that very clause, as well as the Wun- 
derlich Act, a reviewing court could give no weight to 
that determination. 


ARGUMENT 


I. GRACE LINE'S CLAIM OF DEFICIENT REEFER CAPACITY IS 
NOT SUBJECT TO DETERMINATION BY MARITIME ADMINIS- 
TRATION OFFICIALS UNDER THE DISPUTES CLAUSE OF 
THE CONTRACTS IN SUIT. 


A. Only Claims that Are Redressable by the Contracting 
Agency Under a Separate Clause of the Contract Are Sub- 
ject to the Procedures Set Forth in the Disputes Clause 
of the Contracts in Suit. 


The scope of the ‘‘disputes’’ clause in the contracts in 
suit is controlled by the Supreme Court’s decision in 1966 
in Utah Construction, supra, 384 U.S. 394. In that case 
the disputes clause involved made its procedures applicable 
to disputes ‘‘arising under this contract.’??° That is the 
phrase that was interpreted by the Court and the identical 
phrase appears in the disputes clause of the contracts 
here involved. 


In Utah Construction the government argued (id. at 
403-404) ‘‘that the disputes clause authorizes and compels 


10 The entire clause involved in Utah Construction provided (384 U.S. at 
399 n. 2): 


Disputes.—Except as otherwise specifically provided in this contract, 
all disputes concerning questions of fact arising under this contract 
shall be decided by the contracting officer subject to written appeal by 
the contractor within 30 days to the head of the department concerned 
or his duly authorized representative, whose decision shall be final and 
conclusive upon the parties thereto. In the meantime the contractor shall 
diligently proceed with the work as directed. 
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administrative action in connection with all disputes aris- 
ing between the parties in the course of completing the 
contract.’’ But the Court flatly “‘reject[ed] the Govern- 
ment’s contention that the disputes clause covers all dis- 
putes relating to the contract” (id. at 418), and held that 
the procedures specified by the disputes clause extend 
only ‘‘to ... claims . . . redressable under other clauses 
of the contract’’ as, for example, those ‘‘that contemplate 
equitable adjustment in price and time upon the occurrence 
of the specified contingencies’? (id. at 404) [emphasis sup- 
plied].** In answer to the government’s attack upon the 
same long-standing interpretation of disputes clauses by 
the Court of Claims and various boards of contract ap- 
peals, the Court noted that “‘the restrictive meaning of 
the words ‘arising under this contract’ had long since 
been established when .. . [the] parties used them in 
1953”? (id. at 407) [emphasis supplied]. 


While the disputes clauses involved in Utah Construc- 


tion and in the present case differ in some respects, none 
is material here. One thing that they have in common, 
however, is that both specifically state that the procedures 
set forth apply only to disputes “arising under this con- 
tract”’—the critical language interpreted by the Supreme 
Court in Utah Construction. Its holding, thus, is squarely 
in point. 

The Court’s restricting of the scope of the disputes 
clause in Utah Construction to controversies redressable 
under specific contract adjustment mechanisms is sup- 
ported by sound practical considerations, for unless there 
exists a specific contract mechanism for redress of a given 
claim the contracting agency has no power to resolve a 
dispute, and if it cannot grant relief under any circum- 


11 The Court further noted (id. at n. 6) that ‘‘(w]hen the contract makes 
provision for equitable adjustment of particular claims, such claims may be 
regarded as converted from breach of contract claims to claims for relief 
under the contract’’, as contrasted with ‘‘claims that are not redressable 
under specific contract adjustment provisions. ’” 
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stances the principal justification for requiring prior dis- 
putes proceedings is non-existent. Resort to disputes pro- 
ceedings in such circumstances would be an act of futility, 
resulting only in proliferation of litigation, and lengthy 
delays. 


The proper operation of the disputes clause here may be 
illustrated in the context of Grace Line’s claim of late 
deliveries, stated in Grace’s complaint below but not in- 
volved in this appeal. If Bethlehem can prove that its late 
deliveries were beyond its control and excusable within the 
terms of the contract, then the agency is empowered by the 
‘‘delays’”’ clause (JA 41) to extend the contract delivery 
dates, and to that extent the dispute is terminated. 
Further, to the extent there may remain unexcused days 
of delay, the contract imposes an obligation to pay a speci- 
fied sum in liquidated damages (JA 42). 


On the other hand, if a controversy arises that is not 
covered by a similar adjustment mechanism of the contract 
there is no specific relief that the contracting agency may 
grant; the important disputes clause function of provid- 
ing a means to resolve the controversy without the need 
for court litigation is therefore absent. As we shall now 
demonstrate, such is the case respecting Grace Line’s 
reefer capacity deficiency claim. 


B. Grace Line’s Claim of Deficient Reefer Capacity Is Not 
Reddessable Under a Contract Clause Separate from the 
Disputes Clause. 


The only adjustment mechanism in the contracts in suit 
(JA 17-84) which could conceivably cover Grace Line’s 
claim of deficient reefer capacity—and the only one cited 
by Bethlehem both here (Br. 15 n. 5) and below’?—is that 


12 Bethlehem, as the moving party in the court below, had the burden of 
establishing that the reefer capacity deficiency claim was subject to disputes 
clause proceedings, which, under Utah Construction, included the burden of 
establishing that there existed an adjustment mechanism under which relief 
could be granted on the claim. 
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provided in Article 14, the guaranty clause. Under the 
contracts, once the shipyard has completed a vessel vari- 
ous trials and tests must be conducted pursuant to Articles 
11 and 12 (JA 46-47) before acceptance of the vessel by 
the owner. Following this, the vessel is returned to the 
yard for inspection and acceptance by the owner pursuant 
to Article 13 (JA 47), which provides that after the ship- 
yard corrects any defective workmanship or material ap- 
pearing during the pre-acceptance trials or post-trial in- 
spection the owner is to accept the vessel subject to 
Article 14, and the vessel is delivered. Article 14 (JA 48- 
50, quoted in part at p. 8, supra) then provides that “‘Not- 
withstanding any inspection or failure to reject’? any 
defect in workmanship or material, 


- if at any time within six (6) months after the 
delivery of the Vessel any weakness, deficiency, de- 
fect, failure, breaking down or deterioration in work- 
manship or material furnished by the Contractor in 
performing the contract work (herein called ‘‘defec- 
tive workmanship’? or ‘defective material’’) shall 
appear or be discovered, such defective workmanship, 
or defective material shall be made good, at the Con- 
tractor’s expense, to the requirements of the Plans 
and Specifications and of this Contract .... The lia- 
bility of the Contractor ... on account of such defec- 
tive workman ship or defective material shall not ex- 
tend beyond the actual repair or replacement thereof 
...- [Emphasis supplied]. 


Article 14, thus, provides that defects ‘‘in workmanship 
or material’’ which ‘‘shall appear or be discovered’? “‘at 
any time within six . . . months after the delivery of the 
Vessel”’ ‘‘shall be made good’? by the contractor’s ‘‘re- 
pair or replacement.’’ 


Grace Line’s claim of deficient reefer capacity, however, 
is not subject to the adjustment mechanism under this 
article because (1) it is not a claim of defective ‘work- 
manship or material’? and (2) the record clearly estab- 
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lishes that the deficiency appeared and was discovered 
prior to delivery and was the subject of a pre-delivery 
exception by Grace Line. For both of these reasons, 
either of which alone is sufficient, Article 14 is clearly in- 
applicable. Further, the record contains not the slightest 
indication that the particular defect—a substantial ca- 
pacity deficiency in the major cargo areas of the vessels— 
can be repaired or corrected and the nature of the defi- 
ciency strongly indicates that for practical purposes it 
cannot. For this additional reason, even if Article 14 
were otherwise applicable, it offers no redress in this par- 
ticular situation, making resort to disputes procedures 
both futile and unnecessary. Each of these considerations 
is discussed more fully in the next following paragraphs. 


1. Not a Claim of Defective Workmanship or Material. 


There can be no question but that the adjustment 
mechanism of Article 14 applies only to ‘‘defective work- 


manship . . . or defective material.’’** The breach here 
alleged, however, is rooted not in defective ‘“workman- 
ship’’ or ‘‘material’’, so far as the record indicates, but 
in Bethlehem’s failure adequately to fulfill its ‘“‘design’’ 
responsibilities under the contract. The concept of ‘‘de- 
sign’? is seen from the following description of ship de- 
signing by a former head of the Scheduling and Statistics 
Branch of the Navy’s Bureau of Ships, in a standard 
reference text published by the Society of Naval Archi- 
tects and Marine Engineers: 


Designing is the application of naval architecture 
and marine engineering to translate the needs of the 


13 In addition to the language of paragraph (a) of Article 14 quoted above, 
paragraph (b) provides that the owner shall notify the contractor ‘‘of any 
defective workmanship or defective material’? and paragraph (c) provides for 
a final survey by the Maritime Administration’s Guarantee Survey Board 
““based upon the defective workmanship or material’’ appearing or discovered 
during the guarantee period, i.e., six months following acceptance and delivery. 
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purchaser, as outlined in specifications and contract 
plans, into plans from which a vessel may be built. It 
consists of two operations ... . 


They are Preliminary Design, by which the wishes of 
the customer are translated into drawings and tables 
in sufficient detail to permit the customer to see that 
the shipbuilder understands his desires, and to per- 
mit the shipbuilder to make sufficiently accurate cost 
and time estimates so that he can name his price and 
delivery date; and Final Design, by which the pre- 
liminary design is expanded into the necessary work- 
ing drawings, to permit the production department to 
build the ship, and into full bills of material, so that 
the purchasing department may know what and how 
much to order and the construction department may 
have the necessary information to plan and carry out 
actual construction work. 
° * ° 


Final design is a combination of drawings and writ- 
ten specifications. It consists of two parts which 


through circumstances may be expanded into three. 
These are: 


First, the translation of the preliminary design into 
details which permit the production, construction, and 
procurement departments to go ahead with their jobs 
with full knowledge of the specific design and engi- 
neering requirements, limitations, and restrictions 
which will govern them; 

Second, (if required) drawings which go into more 
details in a mechanical sense so that workmen can 
know just how to apply their craftsmanship so that 
their product truly reflects the decisions of the engi- 
neers and draftsmen; and 


Third, the finished plans which are a true picture of 
the ship as she is delivered to the customer and can 
be used reliably by the operator in planning and 
carrying out repair and overhaul work during the 
life of the ship. 


Hamilton, Planning, Designing and Scheduling, in 2 So- 
creTy or Navay ARCHITECTS AND MARINE Encineers, THE 
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Suresvuitpine Business 1x THE UnNiTep States or AMERICA 
37, 40, 45 (1948). 


It is plain, thus, that once a shipbuilder is provided 
with a set of specifications as to generally what kind of 
ship the owner wants him to construct, as was Bethlehem 
in the present case,* the builder must still perform a 
significant design function in translating those specifica- 
tions into working drawings that permit actual construc- 
tion of the ship.* Grace Line’s claim of deficient reefer 
capacity, stated in its most basic components, is that meas- 
ured against the contract specifications which Bethlehem 
obligated itself to meet, the vessels as actually constructed 
had a substantial deficiency in reefer capacity (JA 169- 
179). Since Bethlehem contends that it ‘“‘complied in 
every respect with . . . the Working Drawings’? (JA 99), 
Bethlehem must necessarily concede that it was in its 
translation and development of the contract specifications 
into working drawings that any deviation from the ca- 


pacity requirements of the specifications occurred. That 
function, as the foregoing makes clear, constituted a ‘‘de- 
sign’’ function. 


““Design’’ is recognized as a function entirely distinct 
from ‘“‘workmanship”’ or providing ‘‘material’’, as may be 


14See JA 142-146, 


15 The Assistant Manager of Bethlehem’s Sparrows Point, Maryland yard 
has testified (JA 198-203) : 


Q. Does Bethlehem have a department whose function it is to design 
the components of the finished structure? 

A. Yes... [, t]he Engineering and Drafting Department. 

Q. Do they, also, prepare the working drawings from which the ultimate 
steel is fabricated? 

A. That is the design that I am speaking of—the working drawings. 


Bethlehem’s president has stated that the shipyard’s function is ‘to interpret 
the owner’s design plans and specifications and to prepare from them a com- 
plete set of working plans from which the ship can be constructed to mect 
the contract requirements.’’ Homer, Shipyard Organization, in 1 SociETy oF 
Nava, ARCHITECTS AND MARINE ENGINEERS, THE SHIPBUILDING BUSINESS 
IN THE UNITED STATES OF AMERICA 256 (1948). 
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seen from the case of Lombard Corp. v. Quality Aluminum 
Products Co., 261 F. 2d 336 (6th Cir. 1958), which arose 
in a similar context. There the plaintiff claimed that de- 
fendant had breached an implied warranty of fitness re- 
specting a press it had constructed for plaintiff, and de- 
fendant argued that plaintiff’s claim was for defective 
material or workmanship and hence its liability was re- 
stricted to an express warranty against defective material 
or workmanship which had expired. The court held (id. 
at 338-339) : 


The difficulty with this contention is that no evi- 
dence of defective material or workmanship appears. 
Plaintiff’s admission that the material and workman- 
ship were not defective is supported by the record. 
A defect in material is a defect in quality. The steel 
in the tie rods was of excellent quality. A defect in 
workmanship is a defect in the way some part of the 
machine is constructed. The construction of the rods 
was not shown to be improper. 


Design, on the contrary, involves the overall plan of 
construction and operation. Here the basis asserted 
for the action was that, due to faulty design, a press 
which defendant in open court stated was capable of 
extruding 1,500 tons for ‘‘continuous duty,’? was not 
adequate to execute the purpose for which it was 
bought. It was claimed that defendant had not prop- 
erly figured the tensile strength, either in the diameter 
or the rods or in the type of steel used... . [Em- 
phasis supplied]. 


This distinction between design, on the one hand, and 
material and workmanship, on the other, was also very 
recently recognized by the Veterans Administration Con- 
tract Appeals Board in Araco Company, 67-2 BCA 
1 6440 (1967), which involved very broad contract guaranty 
clauses applicable to ‘‘defective operation’? and “defects 
of any kind’? developing during the guaranty period—con- 
trasted with the more limited application of Article 14 
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here to defects in ‘‘workmanship or material’’. The 
Board there pointed out (id. at p. 29,854): 


In our opinion these distinctive provisions contem- 
plate a contractor obligation to keep the equipment 
in operating condition for a period of one year and 
are sufficiently broad in scope to cover repair of 
breakdowns that oceur during that period even 
though the case might relate to design character- 
istics rather than defective materials or workman- 
ship employed in the construction. [Emphasis sup- 
plied].'* 


Since Article 14 does not apply to default in “‘design’’ 
responsibilities, such redress as provided by that article is 
not available in the instant controversy, and, under 
Utah Construction, the disputes clause is not applicable, 
as the court below properly held. 


2. Discovered Prior to Delivery. 


There is an independent reason Article 14 is inappli- 
cable. The guaranty provisions of Article 14 were in- 
tended to protect the owner of the vessel who has un- 
qualifiedly accepted delivery of the vessel against (1) the 
possibility that he has overlooked observable departures 
from the contract requirements, prior to delivery, and 
(2) the possibility that some defect might develop after 
delivery. Its protection, however, extends only for a six- 
month period and limits the contractor’s liability to re- 
pair or replacement of the defect. As to those defects 
that appear prior to acceptance and as to which exception 
is taken at or prior to delivery, Article 14 was not in- 
tended to become operative. In those instances the build- 
er’s contract obligation to meet the specifications remains 


16 See also Drake American Corp., 60-2 BCA 72810 (ASBCA, 1959), which 
involved a guaranty clause applicable to defects ‘‘because of design, work- 
manship or material.’’ 


in full force, with the owner’s full panoply of contract 
remedies. Were this not sO, an owner discovering a rela- 
tively minor defect prior to delivery could fully protect 
himself only by the economically impractical step of re- 
fusing to accept the vessel. Accordingly, when a vessel is 
accepted subject to an exception regarding a defect al- 
ready discovered, the limitations of Article 14 cannot be 
imposed upon the owner and hence, as we have seen, 
Article 14 applies only to defects which ‘*shall appear or 
be discovered”? ‘‘at any time within six .-- months after 
the delivery of the Vessel.’ 


The record here makes undeniably clear that the reefer 
capacity deficiency of each of the four vessels was ex- 
pressly excepted to at the time of delivery and acceptance 
of the vessels and that the deficiency necessarily ‘‘ap- 
peared’? and was ‘‘discovered’? prior to the time of de- 
livery (JA 130-132, 133-135, 136-138, 139-141). In each 
official certificate of delivery and acceptance it was spe- 


cifically noted that among the items ‘‘in controversy’’ 
was the ‘‘banana [reefer] bin capacity of the vessel’? and 
that acceptance of the vessel was without prejudice to the 
rights of the owner as to that item (1bid.). 


In Drake American Corp., supra, 60-2 BOA 1 2810 
(ASBCA, 1959), the guaranty provision applied to de- 
fects ‘‘found’’ ‘within one year after final examination 
and acceptance, but not later than two years after the com- 
pletion of delivery of all parts.’’ The Board held with 
respect to that language (id. at pp. 14,506-14,507) : 


That final acceptance had occurred was recognized 
by the Government when it consistently requested 
appellant to perform its obligations under the ‘“‘Guar- 
antees”’ clause which applies only after final accept- 
ance. 


To prevail the Government must show that later ex- 
cessive vibration, occurring after delivery and in- 
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stallation by the Government, was caused by a part 
found defective .... [Emphasis supplied]. 


Just as a guaranty clause applicable only to defects 
“‘found’’ within a specified period after delivery cannot 
apply to defects that manifest themselves prior to de- 
livery, a clause such as here involved, applying only to 
defects that ‘‘appear’’ or are ‘‘discovered’’ within a 
specified period after delivery, cannot apply to defects, 
such as the reefer capacity deficiency, that were in fact 
discovered prior to delivery.* Even if this defect were 
one of material or workmanship, therefore, it would still 
not be subject to the adjustment mechanism of Article 14 
for this separate reason, and would not be subject to dis- 
putes clause consideration. 


3. Cannot Be Made Good. 


Even apart from the above, Article 14 does not provide 
an adjustment mechanism for the claim because, as pointed 
out earlier, the only remedy provided therein is that the 
defect in question ‘‘shall be made good’’ by ‘‘actual repair 
or replacement.’’ Notwithstanding Bethlehem’s burden 
to establish the applicability of disputes procedures to 
Grace Line’s claim in order to succeed upon its motion in 
the District Court, the record is silent as to whether the 
reefer capacity deficiency can be made good. It seems ap- 
parent that with respect to a default in the very design 
of the dimensions of a significant portion of the vessels, 


17In Araco Company, supra, the Veterans Administration Contract Ap- 
peals Board found the contractor responsible for repairs ‘‘ becoming necessary 
during the guaranty period’’ (67-2 BCA at p. 29,855). 


18 Bethlehem urged in the court below that the Maritime Administration’s 
Trial and Guarantee Survey Board, following its final survey after delivery, 
continues to note defects discovered and noted before delivery but still un- 
corrected by the contractor. This obviously is a precautionary measure to 
make it clear that the Board and owner do not acquiesce in the contractor’s 
failure to correct those defects carlicr as required by the contract. However, 
this procedure cannot operate to change the plain meaning of Article 14. 
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as is alleged by Grace Line’s reefer capacity deficiency 
claim, once the vessels have been completed the defi- 
ciency cannot be repaired or made good, unless by dis- 
mantling, redesigning and rebuilding the ships—hardly a 
realistic procedure. In practical effect, thus, it appears 
that the alleged deficiency cannot be made good and that, 
accordingly, no practical remedy would in any event be 
provided by Article 14. Even if the kind of contract 
breach alleged by Grace Line were covered by Article 14, 
therefore, it would still provide no remedy as required by 
Utah Construction. 


A substantial portion of the argument in the District 
Court was devoted to the three foregoing issues—whether 
Article 14 applies to defects in design, to defects discov- 
ered prior to delivery and to defects that cannot in prac- 
tical effect be remedied. Yet Bethlehem’s opening brief 
in this Court contains no reference to these issues.” Pre- 


sumably it has withheld its argument thereon for assertion 
for the first time in its reply brief, with the effect (if not 
design) of depriving Grace Line of the opportunity to 
respond thereto in writing. Such a practice should not be 
encouraged by the Court. 


19 The only possible recognition of any of these issues (and indircct, if 
at all) in Bethlehem’s brief is the argument (Br. 15, n. 5) that ‘‘[t]o the 
extent’’ the deficiency can be remedied Article 14 provides an adjustment 
mechanism. This argument, carefully avoiding any representation that the 
deficiency can be cured, wholly ignores the first two issucs as to the appli- 
cability of Article 14. Further, to prevail on its motion Bethlehem must 
make a showing, aside from its lawyers’ speculations, that the capacity defi- 
ciency can be cured. It made no such showing or representation in any of 
the affidavits or exhibits submitted below. Its argument in briefs cannot 
establish the fact or even create a genuine issue of fact; surely it is insufficient 
to change the forum for an otherwise justiciable claim from the courts to 
the Maritime Administration. 
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Il. THE DISTRICT COURT CORRECTLY REJECTED BETHLE- 
HEM’S ARGUMENT THAT THE DISPUTES CLAUSE PRO- 
CEDURES ARE APPLICABLE TO ALL CONTROVERSIES RE- 
LATED TO THE CONTRACTS, EVEN THOUGH NOT “ARISING 
UNDER” THE CONTRACTS WITHIN UTAH CONSTRUCTION. 

Bethlehem argues, as it did before the District Court, 
that the phrase ‘‘arising under this contract’’ as used in 
the disputes clause here involved does not mean what the 

Supreme Court said the same phrase meant in Utah Con- 

struction. Though that decision figured prominently in 

the proceedings below and, appellee believes, is clearly 
controlling, Bethlehem relegates it to a single footnote 

(Br. 15). Here, says Bethlehem (Br. 12), ‘‘arising under 

this contract’? means that whenever one party disagrees 

with any action, omission, direction, decision or determina- 
tion of another party under the contract that action, omis- 
sion, direction, decision or determination is subject to the 
disputes clause procedures irrespective of whether the 
contracting agency is empowered to grant relief under the 
adjustment mechanism of some other provision. In es- 
sence, this argument is the same as that advanced by the 
government and rejected by the Supreme Court in Utah 

Construction—that ‘‘all disputes relating to the contract’’ 

are disputes ‘‘arising under this contract.’?*° It was also 

correctly rejected by the District Court in the present 
case. 


Bethlehem’s argument is highly unappealing both as a 
practical matter and as a matter of logic. Practically, if 
the contracting agency cannot provide relief there seems 
little point in requiring submission of a controversy to it 
as a condition precedent to obtaining relief in the courts. 
In terms of the contract language, Bethlehem’s reasoning 
is also fallacious. It relies upon the first of the following 
two sentences of the disputes clause here involved: 

Any action, omission, direction, decision or deter- 
mination of the Board, the Owner or the Contractor 


20 See pp. 11-12, supra. 
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under this contract may be the subject of a dispute. 
Any dispute arising under this contract which is not 
disposed of by agreement by the parties to this con- 
tract shall be decided by the Chief, Office of Ship Con- 
struction of the Maritime Administration, who shall 
reduce his decision to writing and . . . which decision 
shall be final and conclusive . . . unless the Contractor 
or the Owner appeals . . . to the Board. 


Bethlehem says in effect that the first sentence defines the 
seope of the disputes clause. There are at last three in- 
surmountable obstacles to this argument. (a) It is the 
second sentence of the disputes clause (which Bethlehem 
ignores), not the first, which refers certain disputes to 
administrative procedures; the disputes so referred are 
limited to those ‘‘arising under this contract’’—a long 
recognized term of art in government contracts, as held in 
Utah Construction. (b) The first sentence of the clause 
provides that actions, omissions, etc. under the contract 
may be subject of a dispute; it does not say, as Bethlehem 
claims, that actions, omissions, ete. shall be regarded as 
disputes under the contract. (c) Even if the first sentence 
did provide that actions, omissions, etc. may be subject 
of a dispute under the contract, this would still not over- 
come the limitation of disputes clause proceedings in the 
second sentence to those disputes ‘‘arising under this 
contract.’’ 


“‘[T]he intention of parties to submit their contractual 
disputes to final determination outside the courts should be 
made manifest by plain language.’? United States v. 
Moorman, 338 U.S. 457, 462 (1950). If, as Bethlehem con- 
tends, the first sentence of the disputes clause was really 
inserted in the contract in order to give new scope to the 
disputes clause, different from virtually all other govern- 
ment contracts, surely that pu. pose could have been made 
known by plain language with little difficulty. For ex- 
ample, instead of retaining the long since judicially- 
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defined phrase ‘‘arising under this contract,’’ 2! the second 
sentence might have simply been amended to begin ‘All 
disputes not disposed of by agreement”? or ‘All such dis- 
putes not disposed of by agreement.’”?™ Or, the words 
“arising under this contract’? might have been retained in 
the clause, but broadened, as, for example, ‘‘Any dispute 
arising under or related to this contract.’’*? The second 
sentence, including the phrase ‘‘arising under this con- 
tract”’, however, was not modified and, while under the 
instant disputes clause any ‘‘action, omission, direction, 
decision or determination of . . . [any party] under this 
contract may be the subject of a dispute’’, it is still only 
a ‘“‘dispute arising under this contract’’ not disposed of 
by agreement which must be submitted to the Chief, Office 
of Ship Construction, and thereafter to the Board. 


In an attempt to demonstrate that the first sentence of 
the disputes clause was intended to change the meaning of 
the phrase ‘‘arising under this contract’? in the second, 
Beth!chem contends (Br. 16) that in 1958 the then General 
Counsel of the Maritime Administration proposed certain 
changes in the Administration’s pro forma construction 
contract provisions, including the addition of a sentence 
similar to the first sentence of the disputes clause here 
involved and the expansion of its coverage to questions of 


*1In Utah Construction the Court pointed out that ‘the restrictive meaning 
of the words ‘arising under this contract’ had long since been established when 
these parties used them in 1953’? (384 U.S. at 407 ). The contracts involved 
in the present case were not executed until 1960 and 1962. 


*2 Thus the introductory language might have provided: 


Any action, omission, direction, decision or determination of the 
Board, the Owner or the Contractor under this contract mi iy be the 
subject of a dispute. All disputes [or all such disputes] which are not 
disposed of by agreement of the parties to this contract, shall be de- 
cided by the Chief, Office of Ship Construction... . 


23 Even as so changed it is difficult to sce what relief the contrac ting agency 
could grant with respect to disputes such as here involved, for which the 
contract provides no separate adjustment mechanism empowering the agency 
to grant relief. 
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law by the addition of the words ‘‘or of law” (see JA 124). 
The first contract here involved was signed in 1960. Noth- 
ing in the record shows any connection between that par- 
ticular proposal and the contracts here involved (see 
JA 112-114). Indeed, the 1958 proposal clearly was not 
adopted in the instant contract, in which the pertinent 
language, though similar, is not identical. 


Bethlehem states that the foregoing proposals were 
adopted ‘‘in the final new MarAd contract forms with only 
insignificant language changes”’ (Br. 16) and that “ {t]hus’’ 
it is ‘‘clear’? that the parties to the present contracts 
were aware of previous interpretations limiting the scope 
of standard disputes clauses and ‘equally clear’’ that by 
the Maritime Administration’s amending the pro forma 
clause these parties ‘‘intended to escape such limitations”’ 
(ibid.). But there is no indication as to what “‘interpreta- 
tion’? was given to the 1958 proposal by the General 
Counsel or by anyone else. Bethlehem’s ‘‘clear’’ conclu- 
sions as to why the first sentence of the present disputes 
clause was added, we submit, are not even remotely sug- 
gested by the mere fact that the sentence was added; and, 
as we have seen, if the purpose was what Bethlehem would 
have the Court believe it to have been, the draftsmen could 
hardly have made their purpose more obscure than by the 
actual language they used.” 


Viewing all of the General Counsel’s proposals to amend 
the pro forma provisions together, however, a probable 
purpose of the proposed first sentence of the disputes 
clause—fully consistent with the language actually pro- 
posed—is revealed. At the same time the new first sentence 


4 For example, the 1958 proposal would have inserted in the disputes clause 
the words ‘‘or of law’’, to which the Grace-Bethlehem contract makes no 
reference (JA 124, 78-79). 


25 Contrast the language then proposed with the language of the present 
Maritime Administration pro forma disputes clause, applying its procedures to 
matters ‘‘arising under, or out of the performance or the administration of 
this Contract.’’ See 32 Fed. Reg. 7174 (May 12, 1967). 
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of the disputes clause was proposed, it was also proposed 
to add to the ‘‘changes clause’’ (Article 4) the sentence 
(JA 116): 


In the event the proposed change is not directed, and 
the Board determines that the change proposed was a 
major change in the contract work, the Contractor shall 
be reimbursed for the engineering and estimating costs 
involved as determined by the Board. [Emphasis 
supplied]. 


Similarly, it was proposed to revise the last sentence of 
the guaranty clause to read (JA 119): 


The responsibility of the Contractor for defective work- 
manship, defective material or damages pursuant to 
this Article 14 shall be the decision of the Owner. 
[Emphasis supplied]. 


The addition of such specific provisions for determinations 
and decisions by various parties, without explanation, might 
well have been argued, for example, as demonstrating that 
the Board’s ‘‘determination”’ that a proposed change was 
not a ‘‘major’’ one, its ‘‘determination’’ of the reimburs- 
able engineering costs or the owner’s ‘‘decision’’ that the 
contractor was responsible for certain defective workman- 
ship or material would not be subject to the more general 
disputes clause. The new first sentence of the disputes 
clause, however, appears to have been simply an attempt 
to make it clear that such a ‘‘determination’’ of the Board 
or ‘decision’? of the owner could be re-examined in 
disputes proceedings, if otherwise ‘‘arising under this 
contract.’’ 


Bethlehem also offers (Br. 17-18) two ‘‘policy’’ reasons 
as to why its interpretation of the disputes clause allegedly 
was adopted. While policy considerations are frequently 
useful in formulating rules of law, in cases of contract 
interpretation such as this it is the intention of the parties, 
as evidenced by the language of their contract, that is to 
be given effect. See 4 Winustoy, Contracts 280 (3rd ed. 
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1961). There is, of course, nothing in the record suggest- 
ing that Bethlehem’s policy reasons were ever considered 
by the parties to these contracts or those who proposed to 
change the pro forma provisions. They are policy reasons 
developed by Bethlehem in this litigation to support its 
strained interpretation of the disputes clause and should 
be dealt with as such. 


The first (Br. 17) is essentially that Maritime Adminis- 
tration officials should decide a broader range of contro- 
versies than other contracting agencies because here, 
allegedly, the Maritime Administration’s ‘‘main interest is 
supervisory, not proprietary’’**, and it is therefore more 
“‘free to be objective and unbiased.”? This argument is 
absurd. There is no basis, legally or in fact, to assume 
that officials of one public agency are any more or less 
free to render objective and unbiased decisions than are 
those working for another. Further, under the Wunder- 
lich Act of 1954, 64 Stat. 81, 41 U.S.C. §§ 321-322 (1964), 
every contracting agency’s decision under a disputes clause 
must be ‘‘supported by substantial evidence”? and may not 
be ‘capricious or arbitrary.’’ 


The second policy reason offered (Br. 18) is that ship- 
building is technically complex and that Maritime Admin- 
istration officials will ‘understand highly technical factual 
issues’’ better than trial courts. Again, there is no basis 
to assume that shipbuilding is, for purposes of resolving 
disputes between the parties to contracts, technically more 
complex than, for example, the building of rockets for 
NASA or of the wide variety of weaponry for the Depart- 
ment of Defense, both of whose standard contract clauses 
include the so-called standard disputes clause language 


26 We do not recognize this distinction drawn by Bethlehem. The Maritime 
Subsidy Board pays a substantial portion of the contract price under these 
tripartite contracts (see pp. 5-6, supra; JA 20-21). It also has such contract 
rights as, for example, the right to liquidated damages for late delivery (see 
JA 23), the excusability of which it will be deciding under the disputes clause. 
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interpreted in Utah Construction." There can be no more 
reason for giving the Maritime Administration authority 
to decide all contract-related controversies, on grounds of 
technical complexity, than to do the same for all other 
contracting agencies. And, as we have seen, the Supreme 
Court has declined to broaden the coverage of the standard 
disputes clause. 


II. RULE 52(a) OF THE FEDERAL RULES OF CIVIL PROCEDURE 
REQUIRES NO REMAND IN THE PRESENT CASE. 

Bethlehem argues (Br. 29-30) that the District Court 
committed reversible error by not ‘‘setting forth findings 
of fact’’ (Br. 29), pointing to the provision of Rule 52(a) 
of the Federal Rules of Civil Procedure that a district 
court shall set forth findings of fact and conclusions of 
law constituting the grounds of its action ‘‘in granting 
or refusing interlocutory injunctions.’? Bethlehem was 
served with a copy of the form of order proposed by 
Grace Line at the direction of the District Court, which 
form was ultimately adopted by the Court. Bethlehem 
did not then raise any objection to the form of the order 
or suggest that it or the District Court’s prior Memoran- 
dum did not comply with Rule 52(a), or that Rule 52(a) 
was even applicable. 


Assuming, arguendo, that the action of the court below 
could be considered the denial of an interlocutory injune- 
tion requiring findings of fact to be set forth under Rule 
52(a), the court has fulfilled its requirements. As Pro- 
fessor Moore states, ‘‘[t]he requirement for findings does 
not apply where no issue of fact is involved in the grant 
or denial of an interlocutory injunction.’’ 5 Moore, FreperaL 
Practice 2669 (2d ed. 1966). The court heard no witness. 
It decided the matter before it upon five non-contradictory 
affidavits (JA 12-16, 112, 129, 147, 198) and accompanying 


27 See NASA Procurement Regulation, § 7.103-12, 6 CCH Gov’t Cont, Rep. 
1 68,565.60; Armed Services Procurement Regulation, §7.103.12, 3 CCH 
Gov’t Cont. Rep. {| 33,636.45. 
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exhibits. As we have seen in Point I, supra, the issue 
before the court was one of contract interpretation— 
whether the disputes clause procedures were applicable to 
one of the claims alleged in the complaint. As recognized 
by the District Court’s Memorandum (JA 204), that was 
an issue of law. See Utah Construction, supra; and see 
Battista v. Horton, Myers & Raymond, 76 App. D.C. 1, 
128 F. 2d 29, 31 (1942); Lowell O. West Lumber Sales v. 
United States, 270 F. 2d 12, 17 (9th Cir. 1959); Blount 
Bros. Const. Co. v. United States, 171 Ct. Cl. 478, 481 
(1965). No controverted factual issue had to be resolved 
in order to decide the legal issue,” and, accordingly, 
findings did not have to be entered. 


Rule 52(a), however, does not apply to the action of the 
District Court. It expressly provides that “<Tflindings of 
fact . . . are unnecessary on decisions of motions under 
Rule . . . 12 [which Bethlehem’s motion was] .. . or any 
other motion except as provided in Rule 41(b)”? {emphasis 
supplied]. The court’s action was upon Bethlehem’s mo- 
tion. Assuming, arguendo, that its action denied an ‘in- 
junction’’, at most there is presented an ambiguity in the 
rule. Further, and again assuming, arguendo, that the 
court’s action denied an “‘injunction’’ by denying a stay, 
the stay requested was a final one. Rule 52(a), insofar 
as it applies to injunctions, applies only to “interlocutory 
injunctions’? [emphasis supplied]. 


28 The District Court necessarily decided that the phrase ‘‘arising under 
this contract’? meant here what the Supreme Court said it meant in Utah 
Construction and, hence, that some contract adjustment mechanism would 
have to be found in order for the disputes clause procedures to apply to 
the reefer capacity deficiency claim. As we have seen, Article 14 was 
the only such mechanism cited by Bethlehem and Grace Line conclusively 
demonstrated that it could not apply because the defect alleged was not one 
of workmanship or material. No controverted factual issue was presented. 
As a second reason why Article 14 could not apply, it was also conclusively 
shown that the defect was discovered prior to delivery of the vessels, Again, 
Bethlehem could not dispute this fact. Finally, Bethlehem offered no evidence 
to show that the defect could be remedied and, accordingly, failed to raise 
a factual issue if, indeed, one exists, 
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The court’s action may not, in any event, fairly be re- 
garded as denying an injunction. The relief initially 
sought by Bethlehem’s motion in the District Court was a 
dismissal of the complaint, pursuant to ‘‘Rule 12(b) (1), 
pending completion of disputes clause procedures (JA 11). 
In opposition Grace Line argued, inter alia, that as to those 
allegations of the complaint that might be subject to dis- 
putes clause proceedings (its claims of late delivery and 
defective valves), a stay of judicial proceedings was all 
that was warranted. A principal basis for this argument 
was the existence of the case of Crown Coat Front Co., Inc. 
v. United States, 363 F. 2d 407 (2d Cir. 1966), then pend- 
ing before the Supreme Court (see JA 127-128), in which 
the Court of Appeals in banc had held that the running of 
the statute of limitations respecting a contractor’s claim 
was not tolled while the claim was being administratively 
considered by the contracting agency under the disputes 
clause.” In reply (see JA 146-147) Bethlehem, referring 
to Crown Coat Front, stated that it had ‘‘no objection to 
a stay pending completion of administrative proceedings 
covering all the disputes.’’ In effect, then, the parties 
agreed that to the extent Bethlehem’s Rule 12 motion 
were granted, a stay rather than dismissal would be satis- 
factory. In fact the District Court decided precisely the 
same questions that it would have decided had the parties 
not so agreed, yet because of this agreement Bethlehem 
contends the requirement of Rule 52(a) applies and find- 
ings were necessary. A more anomalous result can hardly 
be imagined. 


Even if Rule 52(a) were applicable and had not been 
complied with, the foregoing makes clear that the error 


*9 Under that holding it was possible that Grace Linc’s claims that were 
subject to disputes clause proceedings could have become barred by the appli- 
cable statute of limitations by the time of the final dispute clause decision. 
The day before the entry of the District Court’s Memorandum in the present 
ease the Supreme Court announced its decision reversing the Court of Appeals 
in Crown Coat Front (386 U.S. 503, April 10, 1967). 
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would have been insubstantial and would be disregarded. 
In Hurwitz v. Hurwitz, 78 App. D.C. 66, 136 F. 2d 796, 
799 (1943), this Court pointed out with respect to Rule 
52(a): 
The duty of the trial court to make findings of fact 
should be strictly followed. But such findings are not 
a jurisdictional requirement of appeal which this court 
may not waive. Their purpose is to aid appellate 
courts in reviewing the decision below. In cases where 
the record is so clear that the court does not need the 
aid of findings it may waive such a defect on the ground 
that the error is not substantial in the particular case. 
[Emphasis supplied]. 


In Burman v. Lenkin Const. Co., 80 App. D.C. 125, 149 F. 24 
827, 828 (1945), it further stated: 


{H]ere the record considered as a whole does not pre- 
sent a genuine issue as to any material fact—in view 
of which it would be both a waste of time and a needless 
expense to send the case back to the District Court for 
special findings of fact. 


See also Food Fair Stores, Inc. vy. Square Deal Market 
Co., Inc., 93 App. D.C. 7, 206 F. 2d 482, 484 n. 3 (1953), 
cert. denied, 346 U.S. 937 (1954); Lucking v. Delano, 74 
App. D.C. 134, 122 F. 2d 21, 22 (1941); Thomas v. Peyser, 
73 App. D.C. 155, 118 F. 2d 369, 374 (1941); Urbain v. 
Knapp Bros. Mfg. Co., 217 F. 2d 810, 816-817 (6th Cir. 
1954) ; Douds v. Local 1250, Retail Wholesale Dept. Store 
Union, 170 F. 2d 695, 699 (2d Cir. 1948). 


IV. THE ORDER AS TO WHICH BETHLEHEM SEEKS REVIEW 
IS NOT APPEALABLE, 

The demonstration in the preceding point that the District 
Court’s action may not properly be regarded as the denial 
of an ‘‘injunction”’ within the meaning of Rule 52(a) raises 
also the distinct, though related, question of whether it 
may be so regarded for purposes of allowing an interlocu- 
tory appeal. As this Court pointed out in Travel Con- 
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S..cants, Inc. v. Travel Management Corp., — App. D.C. —, 
367 F. 2d 334, 337 (1966), cert. denied, 386 U.S. 912 (1967): 


In a series of decisions culminating in Baltimore Con- 
tractors, Inc. v. Bodinger, 348 U.S. 176, 75 S. Ct. 249, 
99 L.Ed. 233 (1955), the Supreme Court held that some 
stays by trial courts of court proceedings pending arbi- 
tration amount to ‘injunctions’ for the purpose of 
[28 U.S.C.] § 1292(a)(1). Where the stay sought is 
of an action that would have been an action at law 
before the fusion of law and equity, the grant or denial 
of such stay is appealable oo 


As we have seen, the District Court’s order with respect 
to the claim of reefer capacity deficiency was one denying 
a stay only in the sense that the parties had agreed that to 
the extent Bethlehem’s motion to dismiss might be granted, 
the appropriate relief would be a stay rather than dis- 
missal. Under these cireumstances we do not believe that 
the order denying the motion may fairly be regarded as 
an order denying a stay equivalent to a denial of an injune- 


tion, even within the meaning of the line of authority 
referred to in Travel Consultants. The only basis asserted 
by Bethlehem for this Court’s jurisdiction (Br. 2) is 28 
U.S.C. § 1292(a) (1), which permits review of “[i]nterlocu- 
tory orders ... refusing... injunctions.’’ Accordingly, 
the appeal should be dismissed. 


V. IT WAS PROPER FOR THE DISTRICT COURT TO RULE UPON 
THE APPLICABILITY OF THE DISPUTES CLAUSE TO GRACE 
LINE’S CLAIM OF REEFER CAPACITY DEFICIENCY. 


Bethlehem now argues (Br. 19) that it was error for the 
district court to rule on the issue of the applicability of the 
disputes clause. Yet it was Bethlehem who presented that 
very issue to the District Court, repeatedly urging the 
Court to hold it applicable to all of Grace Line’s claims. 

30 Whatever policy reason might have motivated the Court in that series of 


decisions, however, would seem to have been satisfied by the enactment of 
28 U.S.C. § 1292(b), which Bethlelfiy) did not seek to invoke, 


34 


This is best illustrated by the fact that the very first point 
of argument in its memorandum of points and authorities 
in support of its motion to dismiss contained the following 
headings: 
I. Tue Courr Lacks Jurispiction Over THE SuBJECT 
Martrer oF THE CLAIMS ALLEGED IN THE COMPLAINT. 
a. The disputes article is valid and controlling. 


b. The matters alleged in the complaint are disputes 
arising under the contract. 


c. The special disputes clause in these contracts was 
intended to have far broader coverage than the 
standard disputes clause. 


d. The administrative determination of the facts un- 
derlying all three disputes will be conclusive. 


Bethlehem should not now be heard to argue that the 
District Court never should have ruled upon the question.*! 


Bethlehem’s present argument is, in any event, without 
merit. Bethlehem argues (Br. 17) that under the contracts 
here involved the role of the contracting agency under the 
disputes clause is analogous to that of an arbitrator. Its 
power to act in connection with any controversy between 


31 Point II of its argument in its District Court memorandum was headed 
“(THE CompLAInT Is BARRED BY THE DOCTRINE OF EXHAUSTION OF ADMINIS- 
ISTRATIVE REMEDIES.’’ No case cited by Bethlehem in Point II of that memo- 
randum (or in its later reply memorandum), however, held that the exhaustion 
doctrine requires a court to await the agency’s decision even as to the agency’s 
own jurisdiction—the argument that is now advanced by Bethlehem. Here 
the argument is supported by numerous cases beginning with and generally 
based upon Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938) (Br. 
20-24). Bethlehem did not cite these cases to the District Court. That 
Bethlehem was aware of these cases during the pendency of its motion in 
the District Court is made clear by the fact that Myers and other cases 
following it. were cited by Bethlehem to the Maritime Administration before 
its reply memorandum below was filed (sce JA 154, 161-163). Thus Bethlehem 
must have deliberately decided not to use this line of authority in the District 
Court. Whether this was because it thought, as Grace Line believes, the 
authorities were inapplicable or because it simply wished to hold back an 
argument, the argument should not be considered by this Court. 
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the owner and contractor, moreover, is derived only from 
the disputes clause itself. Bethlehem’s motion was in effect 
an attempt to require Grace Line to submit its reefer 
capacity deficiency claim to arbitration under that clause ; 
Grace Line’s position was that the clause was not appli- 
cable to the claim. As the Supreme Court has made clear 
in analogous cases involving arbitration clauses, the legal 
question thus placed in issue was for the court, not the 
arbitrator, to resolve. 


In Atkinson v. Sinclair Refining Co., 370 U.S. 238, 241 
(1962), the Court, citing United Steelworkers of America 
v. Warrior é Gulf Nav. Co., 363 U.S. 574 (1960), and United 
Steelworkers of America v. American Mfg. Co., 363 U.S. 
564 (1960), pointed out: 


Under our decisions, whether or not the company was 
bound to arbitrate, as well as what issues it must arbi- 
trate, is a matter to be determined by the Court on the 
basis of the contract entered into by the parties. [Em- 
phasis supplied]. 


Again, in Wiley & Sons v. Livingston, 376 U.S. 543, 547 
(1964), the Court said: 


The duty to arbitrate being of contractual origin, a 
compulsory submission to arbitrate cannot precede 
judicial determination that the collective bargaining 
agreement does in fact create such a duty. [Emphasis 
supplied]. 


The foregoing cases arose in the context of collective bar- 
gaining agreements; their principle has more recently been 
followed by the Court of Appeals for the Second Circuit 
in connection with an arbitration clause in a sales agree- 
ment between a manufacturer and the distributor of its 
product in Necchi v. Necchi Sewing Machine Sales Corp., 
348 F. 2d 693 (1965), cert. denied, 383 U.S. 909 (1966). 
There the district court, in ordering the parties to proceed 
with arbitration upon nine specific items, left to the arbi- 
trators the question of whether these items were subject 
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to the procedures of the arbitration clause of the parties’ 
contract. The court of appeals reversed in part, stating 
(348 F. 2d at 696) ; 


The basic flaw in the order compelling Necchi to arbi- 
trate stems from the approach of the District Court. 
The court declined to decide whether the nine items 
+--+ were ‘‘matters, disputes or disagreements arising 
out of or in connection with”’ the agreement. Instead 
the court took the position that this decision was to 
be made by the arbitrators, reasoning that ‘‘the broad 
Scope of the arbitration provisions precludes us from 
{making the] preliminary inquiry as to whether the 
nine listed items arise ‘out of or in connection with 
the agreement.’ ’’ This was error, and quite clearly 
so. An order under the Federal Arbitration Act com- 
pelling a party to arbitrate is simply an order granting 
specific performance of an arbitration provision .. - 
and a court must interpret that provision to determine 
whether it requires arbitration on certain items prior 
to granting such relief. The court must decide whether 
the parties had agreed to submit the particular disputes 
to arbitration. [Emphasis supplied]. 


So, too, here the District Court, in order to grant the 
relief sought by Bethlehem’s motion to dismiss, first had 
to interpret the disputes clause to determine whether it 
required disputes procedures upon Grace Line’s reefer 
capacity deficiency claim.** 


The Court of Claims has applied the foregoing principle 
to government contract disputes clauses and has not hesi- 
tated to decide in the first instance whether a contracting 
agency had authority to determine a particular claim under 
a disputes clause. E.g., Railroad Waterproofing Corp. v. 
United States, 133 Ct. Cl. 911, 915-916 (1956) ; Plato v. 
United States, 86 Ct. Cl. 665, 677-678 (1938); Phoenia 


32 And see Travel Consultants, Inc. v. Travel Management Corp., p. 33, 
supra, in which this Court affirmed the District Court’s determination that 
a counterclaim was subject to arbitration under a clause in a sales agree- 
ment covering ‘‘any controversy or claim arising out of, or in connection with 
this Agreement or the breach therecof.’’ 
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Bridge Co. v. United States, 85 Ct. Cl. 603, 629-630 (1937) 
(all cited approvingly by the Supreme Court in Utah 
Construction, supra, 384 U.S. at 405-406). 


Bethlehem would have this Court disregard the foregoing 
line of authority here, apparently because the ‘‘arbitrator’’ 
under the disputes clause happens to be a government 
agency and certain of its officials. Thus Bethlehem con- 
tends (Br. 19, 20 et seq.) that for the courts to decide in 
the first instance whether these parties agreed to submit 
a claim such as the reefer capacity deficiency claim to dis- 
putes clause procedures would run afoul of the doctrine 
of exhaustion of administrative remedies as espoused in 
Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938). 
Under that doctrine courts sometimes® have required 
parties claiming injury from government agency action to 
exhaust administrative remedies before resorting to the 
courts even where it is claimed that the agency has no 
jurisdiction, thereby leaving even the jurisdictional ques- 


tion for the agency in the first instance. However, the 
Myers doctrine has no application here, where the agency’s 
decisional role, if any, is grounded exclusively in contract, 
and has no statutory basis whatever. 


In Myers the Court pointed out that for a court to enjoin 
a threatened NLRB hearing on the ground that the Board 
had no jurisdiction “would .. . in effect substitute the 
District Court for the Board as the tribunal to hear and 
determine what Congress declared the Board exciusively 
should hear and determine in the first instance’’ (303 U.S. 
at 50) [emphasis supplied]. Again, in Macauley v. Water- 
man S.S. Corp., 327 U.S. 540, 544 (1946), another of the 
cases cited by Bethlehem, the Court noted: 


Just as in the Myers Case, the claim here is that the 
contracts are not covered by the applicable statute. 
And the applicable statute, the Renegotiation Act, like 


33 But see, e.g., Allen v. Grand Central Aircraft Co., 347 U.S. 535 (1954). 
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the National Labor Relations Act in the Myers Case, 
empowers administrative bodies to rule on the question 
of coverage. [Emphasis supplied]. 


If, as in those cases, Congress has said that a particular 
question shall be decided by an agency, a court might be 
acting contrary to that manifest intention if it ruled on 
that question without the benefit of the agency’s decision. 
But Congress, in simply authorizing the Maritime Admin- 
istration to become a party to these contracts, has not said 
that its officials shall decide disputes between shipbuilders 
and owners arising under such contracts, or that they should 
initially interpret such contracts. While there may be 
reason for a court to await an agency’s interpretation of 
a statute with the enforcement or administration of which 
it has been charged by Congress, such reason clearly does 
not obtain where, as here, the agency’s authority to act is 
derived solely from a contract between it and two private 
parties.* 


Section 2 of the Wunderlich Act, 41 U.S.C. § 322, pro- 
vides that determinations of questions of law by govern- 
ment contracting agencies will have no degree of finality 
in the courts. The disputes clause here involved is in 
accord with that provision, attaching finality only to the 
Board’s decision ‘on any question of fact.’? The ques- 
tion of the applicability of disputes clause procedures to 
the claim here involved is, as we have seen, a question of 
law. See cases cited at p. 30, supra. Therefore, even 
if the Maritime Subsidy Board had already decided that 


%4 Bethlehem (Br. 24) also points to the «¢ primary jurisdiction’? doctrine of 
Far East Conference v. United States, 342 U.S. 570 (1952). In that case no- 
body contended that the court could not decide whether the agency had 
jurisdiction under the statute to pass upon the agreement involved. Indeed, 
in the principal case relied on in Far East Conference the Court itself had 
held that the matter was ‘within the exclusive preliminary jurisdiction of 
the Shipping Board’? (342 U.S. at 574). 


35 And, as demonstrated earlier, there need be resolved no disputed factual 
issues in order to determine this question of law. See n,. 28, supra. 
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Grace Line’s claim were subject to procedures of the dis- 
putes clause—which it has not done**—that decision would 
be entitled to no weight in a court of law. See Blount 
Bros. Const. Co. v. United States, 171 Ct. Cl. 478, 481 (1965). 
What benefit might be derived from allowing the Board to 
answer that question in the first instance—and what rea- 
son the parties might have had in mind had they intended 
that the Board should answer such questions in the first 
instance—is therefore difficult to perceive.” The ‘‘exhaus- 
tion’’ cases cited by Bethlehem—in which the agency’s in- 
terpretation of the coverage of the statute, order or rule 
involved will be given weight by a reviewing court—have 
no application to the present case and must be disregarded.** 


It may be noted that the United States has elected to 
remove itself as a party to the action in the court below 
(see n. 1, supra) and the Maritime Administration’s Chief, 
Office of Ship Construction has stated that he will render 


36 The Chief, Office of Ship Construction has stated his belief that his 
office has the responsibility of making a decision upon the claim (JA 166), 
but that legal determination was by a non-legal agency staff member funce- 
tioning under a contract provision affording no finality to legal determinations 
of the agency itself. Indeed, the Board in reviewing his decisions has held that 
its function is to conduct de novo Proceedings respecting the factual issues 
involved, thereby according no weight even to the factual determinations of 
the Chief, Office of Ship Construction. See American President Lines, Ltd. v. 
Bethlehem Steel Co., 2 SRR 821, 825 (1963); Lykes Bros. S.S. Co., Ine. v. 
Bethlehem Steel Co., 3 SRR 21, 29 (1963). 


37 This also disposes of Bethlchem’s argument (Br. 28) as to the uniformity 
of contract interpretation that it says would result from allowing Maritime 
Administration officials to interpret these contracts in the first instance. 


38 Bethlehem cites United States v. Joseph A. Holpuch Co., 328 U.S. 234 
(1946), for the proposition that ‘the exhaustion doctrine applies to Gov- 
ernment contracts disputes clauses’? (Br. 25). The only ‘‘exhaustion doe- 
trine’’ there expressed is that 9 contractor cannot come into court on a 
government contract claim after having failed within the time provided to 
pursue the disputes clause procedures specified for that claim. Neither that 
case nor any other cited by Bethlehem has applicd to a government contract 
disputes clause the ‘exhaustion’? principle argued by Bethlehem, that a court 
must stay consideration of a breach of contract claim to permit a contracting 
agency to decide in the first instance whether a given claim is subject to 
disputes clause procedures, 
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no disputes clause decision on the claim here involved 
““pending the . . . Court of Appeals review of the... 
District Court order’? (Appendix A, infra). All of this 
disposes of any suggestion that the government has any 
disposition to challenge the court’s decision on the scope 
of the disputes clause or its right initially to decide that 
question. The statement of the Chief, Office of Ship Con- 
struction also disposes of Bethlehem’s suggestion (Br. 28) 
that affirmance here of the District Court’s order will 
result in a “holding that a court should proceed with 
litigation of a dispute that is contemporaneously in the 
process of administrative determination.”’ 


CONCLUSION 


If the Court should find the order of the court below to 
be an appealable order, that order should in all respects 
be affirmed. 


Respectfully submitted, 


Opett _Komrners 
J. Auton Boyer 
MicHaEL JosepH 
529 Tower Building 
Washington, D. C. 20005 
Attorneys for Appellee 
Grace Line Inc. 
Of Counsel: 


Kominers & Fort 
529 Tower Building 
Washington, D. C. 20005 


August 21, 1967 
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APPENDIX A 
May 31, 1967 


Grace Line, Inc. 
3 Hanover Square 
New York, New York 10004 


Attention: Captain R. L. Mohan 


Subject: MA Design C4-S1-49a (1st and 2nd Groups) 
Contract Nos. FMB-104 and MA/MSB-8 
Reefer Bin Capacity Controversies 


Gentlemen: 


I have received the request of your counsel, in their letter 
of May 9, 1967, that further administrative action upon the 
banana capacity dispute be suspended pending the upper 
court decision upon the Contractor’s appeal from the 
District Court’s order in regard to your capacity claim. 


A decision of Chief, Office of Ship Construction upon this 
disputed claim will not be made, pending the Circuit Court 
of Appeals review of the referred to District Court Order. 
For my own information and files, and for possible use 
if called as a witness by either party in the suit, I have 
had my staff engaged in preparing a report to me on this 
matter. 


In coming to a conclusion as to the ships as actually de- 
livered, I would like my staff to obtain some engineering 
knowledge of banana loading and to make spot check of 
the banana storage spaces for the final configuration of 
the ship. The securing of this information could be effected 
by a vist of about three of my engineering staff to a 
ship for one or two days. It is my understanding that a 
ship starts unloading on each Thursday morning, so that 
I would appreciate if it could be arranged for three engi- 
neers from my office to visit a ship June 22, 1967, or soon 
thereafter. 
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Since the data in which we are interested can be obtained 
from the physical items on the ship, we would not wish 
the engineers visiting the ship to take up the time of your 
shore and office employees. 


Your consideration in granting this request would be 
appreciated. 


Sincerely yours, 


/s/ L. C. Horrmann 
L. C. Hoffmann 
Chief, Office of Ship Construction 
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IN THE 


United States Court of Appeals 


For THE Disrrict or Cotumsia Circuit 
No. 21,050 


BETHLEHEM STEEL CoRPORATION AND BETHLEHEM STEEL 
Comrany, Appellants, 


Vv. 


Grace Live Inc., Appellee. 


Appeal From an Order of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 


I. The Special, Broad Disputes Clause in This Case Renders 
Utah Construction Inapplicable and Clearly Comprehends 
the Banana Capacity Dispute Within Its Scope. 


As the first sentence and obviously the major premise 
of its argument, Grace states (Brief for Appellee 11): 
“The scope of the ‘disputes’ clause in the contracts in 
suit is controlled by the Supreme Court’s decision in 1966 
in Utah Construction .. ., 384 U.S. 394.’? That premise 
is manifestly invalid: Utah Construction and the case at 
bar contain fundamentally different disputes clauses. But 
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Grace asserts (Brief for Appellee 12): ‘‘While the dis- 
putes clauses involved in Utah Construction and in the 
present case differ in some respects, none is material here.” 
The best way to evaluate that erroneous assertion is to 
compare the two disputes clauses directly; their relevant 
portions are printed side by side as Appendix A, Brief 
for Appellant 41. Comparison reveals that Grace’s en- 
tire argument depends on the fact that the same words— 
“arising under this contract’’—appear in both disputes 
clauses. That fact, however, is meaningless, because in 
Utah Construction those four words stood without defini- 
tion, while in the disputes clause at bar those four words 
are defined by the first sentence of the clause: 


““Any action, omission, direction, decision or de- 
termination of the Board, the Owner or the Contractor 
under this contract may be the subject of a dispute.’’ 


Moreover, the Utah Construction disputes clause dealt only 
with disputes of fact, while the disputes clause in this 
case encompasses disputes of law as well. Utah Construc- 
tion’s holding is ‘‘controlling”’ only with respect to the 
scope of the standard Government contract clause inter- 
preted in that case. Because the disputes clause at bar is 
significantly different from that limited, standard clause 
(Brief for Appellant 15-16, Appendix A), the Utah Con- 
struction case is not in point.2 


The Utah Construction opinion upon which appellee re- 
lies so heavily is by no means irrelevant, however. The 
Supreme Court made an authoritative analysis of Govern- 
ment contract disputes clauses generally and made it clear 
that their interpretation is governed by the intent of the 
contracting parties—not by the phrase “‘arising under this 
contract.”” The Supreme Court did reject the Govern- 


1 As another indication that Utah Construction is not in point, note that 
there the contractor sued in the Court of Claims only after he had exhausted 
his administrative remedies; Grace seeks to bypass MarAd altogether. 
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ment’s contention that the standard disputes clause covers 
all disputes relating to a contract, but only because the 
limited scope of the standard disputes clause had been 
understood for nearly thirty years and because no attempt 
had been made to amend the clause to signify a different 
intent, While confirming the narrow scope of the standard 
disputes clause, the Court took care to reaffirm its prior 
decisions to the effect that the scope of any other disputes 
clause may be as narrow—or as broad—as the parties in- 
tend it to be (384 U.S. at 412-13): 


“Tt can be argued, as the Government persuasively 
does, that the same considerations which initially led 
to providing an administrative remedy in those situ- 
ations covered by such clauses as [the changes, changed 
conditions and delay clauses] also support the broader 
reading of the disputes clause permitting and requiring 
administrative fact finding with respect to all disputes 
arising between the contracting parties. But the cov- 
erage of the disputes clause is a matter susceptible 
of contractual determination, United States v. Moor- 
man, 338 U.S. 457, subject to the limitations on finality 
imposed by the Wunderlich Act, and one would have 
expected modification of the disputes clause to en- 
compass breach of contract disputes if the restrictive 
interpretation of Article 15 was thought unduly to 
hinder government contracting.’”’ (Emphasis supplied) 


We have explained (Brief for Appellant 11-18) how 
and why the MarAd disputes clause in this case was modi- 
fied in 1958 from the standard clause interpreted in Utah 
Construction. Grace argues that the policy reasons for 
the broadened disputes clause are afterthoughts of Beth- 
lehem, that there is no particular reason to require ad- 
ministrative rather than judicial interpretation, and that 
MarAd does not have a supervisory interest in this matter. 
(Brief for Appellee 27-29.) Those arguments ignore the 
clearly defined public policy foundation for MarAd’s con- 
tinuing supervision of shipbuilding disputes and inter- 
pretation of contract language. As recently as August 
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10, 1967, in Lykes Bros. Steamship Co. v. Bethlehem Steel 
Co., MSB Dkt. No. CA-3, —— §.R.R, —— (reproduced 
infra p. 3a), the Maritime Subsidy Board observed that 
“‘the domestic cost of shipbuilding . . . is a matter of sub- 
stantial public interest,’ and that such cost may be affected 
by ‘‘contract language and its contemporaneous admin- 
istrative interpretation.”? The Board pointed out that 
it officially notices “activities under former contracts for 
shipbuilding”’ for indications of “‘the interpretations pre- 
viously placed upon the contract language’? by MarAd, 
shipowners and shipbuilders. As we have pointed out, 
this supervision is part of a comphehensive federal sub- 
sidy program. (Brief for Appellant 27-28.) 


The principal Grace argument on the first sentence of 
the disputes clause is that the draftsmen might have done 
a better job of amending the disputes clause in 1958, and 
that the disputes clause was amended again in May 1967.2 
(Brief for Appellee 26 n.20.) This amendment was issued 
after Utah Construction and after Grace commenced this 
action and challenged MarAd’s jurisdiction under the 1958 
revision. The 1967 revision obviously was issued to clarify 
the language and reaffirm the broad scope long understood 
by MarAd contractors. No change of substance has been 
made. 


It has been heretofore recognized that the scope of 
Article 36 is broad enough to cover the dispute at bar. 
For example, in Pacific Far East Tine, Inc., MSB Dkt. 
No. CA-11, 5 S.R.R. 1041, 6 S.R.R. 320 (1965), a contrac- 
tor’s claim of excessive vibration in the deckhouse was 
entertained, heard and decided on its merits first by the 


2Grace also argues (Brief for Appellee 26 n.24) that the 1958 proposed 
revision ‘‘was not adopted,’’ pointing out that the words ‘‘or of law’? (JA 
124) are absent from Article 36 (JA 78-79), But in fact the phrase ‘‘of 
fact or of law’? was deleted between the 1958 
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Chief, OSC, then by a hearing examiner, and finally by the 
full Maritime Subsidy Board. The cause of the claimed 
excessive vibration was not established. It was alterna- 
tively asserted to be a defect or deficiency in workmanship 
or material or a ‘‘failure . . . to meet contract specifica- 
tions’? (precisely the assertion made by Grace in the 
banana capacity dispute). The claim was nonetheless re- 
garded by all the parties as properly subject, in the first 
instance, to MarAd hearing and determination under the 
same broad disputes clause as in this ecase.* 


Grace has attempted to fashion a different meaning for 
the first sentence of the disputes clause, one which it urges 
is ‘‘fully consistent’? with the language of the contracts. 
The new first sentence, Grace suggests, was an attempt to 
make it clear that certain specific kinds of Board determi- 
nations or owner decisions ‘‘could be re-examined in dis- 
putes proceedings, if otherwise ‘arising under this con- 
tract’.’’ (Brief for Appellee 26, 27.) According to Grace’s 


own argument, however, if such determinations or decisions 
otherwise arose under the contract, they would be cogniza- 
ble under the disputes clause without any new language. 
In reality, therefore, Grace’s strained suggestion ascribes 
no useful purpose to the first sentence of the disputes clause 
and renders it meaningless.‘ 


$The Pacific Far Fast Line case is also an example of the way in which 
administrative consideration can narrow or eliminate issues. In that case, 
tho issue whether the claim involved design or workmanship was never raised 
or decided, because MarAd found that there was no excessive vibration. See 
Smith v. Board of Commissioners, D.C. Cir, No. 20,746, Brief for Appellant 
26-27, 30. 


4 Indeed, Grace tics the definitional first sentence only to the words ‘deci- 
sion’’ and ‘‘determination’’ appearing in specific amended articles of the 
contracts. Grace does not explain to the Court why the amendment to Article 
36 also included the words ‘‘action,’’ ‘‘omission’’ or ‘“direetion’’; accord- 
ing to Grace’s own argument, only the words ‘‘decision’? and ‘determina- 
tion’’ should have been included because the other amendments to the General 
Provisions added only those words. For a more realistie explanation of 
the first sentence of Article 36, see Brief for Appellant 12-14, 
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Thus, having argued from the invalid premise that Utah 
Construction controls and having glossed over the 1958 
amendment to the MarAd disputes clause, Grace attempts 
to focus this Court’s attention upon the Article 14 ad- 
justing mechanism under the Utah Construction ground 
rules. Grace lists three reasons why it believes that Article 
14 does not permit equitable adjustment of the banana 
capacity dispute, and it argues without supporting citation 
that Bethlehem must bear the burden of establishing that 
the dispute can be adjusted. All of those Grace argu- 
ments are beside the point. The questions of whether and 
to what extent any banana capacity deficiency can and 
should now be remedied under the guarantee provisions 
of Article 14 are precisely the questions that have been 
squarely submitted to the Chief, OSC’ As Bethlehem 
has pointed out to MarAd, Article 14 provides a means 
of equitably adjusting the conflicting claims of the parties 
to whatever extent MarAd decides, on the developed facts 
of this case, that a capacity deficiency does or does not 
exist and that some or all of any deficiency should be made 
good at Bethlehem’s expense. Grace has repeatedly sug- 
gested that Bethlehem “carefully avoid[s] any representa- 


5Grace now contends that a letter of May 31, 1967, of the Chief, OSC 
(Brief for Appellee, Appendix A) is evidence that ‘‘the claim is not being 
litigated within the Maritime Administration’? (Brief for Appellee 5). This 
contention is erroneous. In the letter (of whose existence Bethlehem was 
unaware until receipt of Grace’s brief) the Chief, OSC, has in no way de- 
parted from his previous explicit rulings (JA 166 and JA 193) that he 
has jurisdiction and that he has the duty under the disputes clause to hear 
and decide the banana capacity dispute, Furthermore, in the same letter, 
the Chief, OSC, requested that arrangements be made for the inspection by 
experts from his office of one of the four sister ships in order that he could 
“‘com[e] to a conclusion as to the ships as actually delivered’’—the delivered 
capacity of the ships being one of the important issues of fact in the dispute 
pending before him. The inspection was actually carried out on June 292, 
1967. Thus, it is apparent that the dispute remains actively pending before 
the Chief, OSC, that he has merely indicated his intention of refraining from 
issuing his decision pending the decision of this Court on the appeal from 
the District Court’s order, and that the only delay in the administrative pro- 
ceedings has been caused by the decision of the District Court which we con- 
tend was erroneous, 


r 
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tion that the deficiency can be cured”? (e.g., Brief for 
Appellee 22 n.19). What Bethlehem has “carefully 
avoided,’’ of course, is any admission that there is a de- 
ficiency to begin with. If there is, it can be cured at 
least in part. Some 14,000 cubie feet have already been 
obtained at the request and expense of Grace, simply by 
rearranging equipment within the holds (JA 98-99). How 
much more capacity can now be obtained, we cannot say. 
That question has been laid before MarAd (JA 158), and 
the decision of the Chief, OSC, has not been handed down.® 


MarAd procedure in the banana capacity dispute will 
be identical to that of the sea valve proceeding. (In the 


This disposes of Grace’s unfounded argument that no deficiency in 
banana capacity can be made good. As for Grace’s other two reasons why 
Article 14 is inapplicable, they can also be disposed of even though they are 
irrelevant to any question before this Court. 


First, Grace argues that a deficiency in banana capacity is not a “deficiency 
in workmanship or material’? within the meaning of Article 14. The lengthy 
quotations in Grace’s Brief defining the word “‘design’’ presuppose the 
normal situation in which a shipowner has a design concept and a naval 
architect must translate that concept into plans from which a vessel may 
be built. Those are not the facts of this case. Herc, the **coneept’’? was 
provided to Bethlehem (see JA 103) in such detail that the plans and speci- 
fications weigh more than 16 pounds. For the same reason, Lombard Corp. 
v. Quality Aluminum Products Co., 261 F.2d 336 (6th Cir, 1958), is not in 
point. In the case at bar, unlike Lombard, the basic design—containing de- 
tailed and inviolable limits within which Bethlehem was to develop working 
drawings—was prepared by Grace and its design agent and given to Bethle- 
hem. 


Second, the Grace argument that the guarantee clause does not apply because 
the cubic capacity deficiency was discovered prior to delivery is unsupported 
either by MarAd practice or by the underlying purpose of the disputes clause. 
In practice, defects discovered prior to delivery are listed on the Certificate 
of Completion and Delivery and are carried forward by MarAd’s Guaranty 
Survey Board to the lists of guarantee deficiency items in the Report of the 
Final Guarantee Survey carried out under Article 14. Compare JA 132 
with JA 196-97. If all defects noted at or before delivery were excluded 
from the equitable remedies afforded by Article 14, then by the simple ex- 
pedient of noting all possible defects just before delivery, a shipowner could 
emasculate the disputes procedure and deliberately subject the contractor to 
consequential damage claims in contravention of Article 14’s specific ex- 
clusion of such damages in the case of remediable deficiencics, 
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sea valve dispute, the Court will recall, Grace first opposed 
MarAd jurisdiction but then acquiesced.) The Chief, OSC, 
decided that there was no deficiency or defect with respect 
to the salt water sea valves. Grace noted its appeal to 
the Maritime Subsidy Board. The appeal is now before 
an examiner appointed by the Maritime Subsidy Board. 
Grace itself has taken the position in this proceeding that 
the existence of a remedy under the guarantee provisions 
of Article 14 will be one of the issues in the hearing; in 
fact, counsel for Grace stated in the prehearing conference 
(Transcript of Prehearing Conference, MSB Dkt. No. CA- 
42, July 25, 1967, at 23, 26, reproduced infra pp. 4a, 6a): 


“Tt is arguable that to some extent relief can be 
granted in a dispute proceeding. I think it would 
be premature at this point to argue that question any 
further. 

e * * 

“T think it is premature now . . . to try to acess 
[sic] the significance of Article 14. I think this is 
a matter for briefing at a later stage. We are going 
to have to try the case, get the facts, brief the issues 
in terms of what the facts are.’? 


It is thus clear that the availability of adjustment and 
relief is no less certain in the banana capacity dispute 
than in the sea valve dispute, yet Grace unaccountably 
insists that the courts must decide Article 14’s applica- 
bility in one dispute while agreeing that MarAd may prop- 
erly make that decision in the other. 


Common to both disputes, we submit, is the binding 
contractual requirement that MarAd be given the first 
opportunity to determine the application of the disputes 
clause and adjustment mechanisms provided by the con- 
tract. 


Il. It Was Error for the District Court To Rule on the Applica- 
bility of the Disputes Clause Before Plaintiff Had Ex- 
hausted Its Administrative Remedies. 


Bethlehem has argued that the courts should not decide 
the jurisdictional issue until MarAd has ruled finally on 
the applicability of the disputes clause and the guarantee 
clause to the case at bar. But Grace asserts that Beth- 
lehem ‘‘should not now be heard”’ to raise the exhaustion 
doctrine because Bethlehem asked the District Court to 
rule that the disputes clause does apply. (Brief for Appel- 
lee 34.) Grace thus appears to be contending that Beth- 
lehem may not argue in the alternative, a contention wholly 
at odds with modern federal appellate practice. There 
is no reason why Bethlehem should not argue as it does, 
that: (1) the disputes clause encompasses the banana 


capacity dispute; and (2) in any case, the interpretation 
of the disputes clause should be made in the first instance 
by MarAd.? 


On the merits of the exhaustion doctrine and its ap- 
plication here, Grace argues that the disputes clause is 
analogous to an arbitration provision and that the issue 
of arbitrability is generally one for judicial resolution. 
However, all the cases cited by Grace for the proposition 
that the courts should decide arbitrability involved the 
Federal Arbitration Act, which explicitly requires federal 


7Grace also suggests that Bethlehem ‘deliberately decided not to use 
this line [Myers v. Bethlehem Shipbuilding Corp.] of authority in the District 
Court.’’ (Brief for Appellee 34 n.31). This is incorrect. Bethlehem 
set forth the doctrine of exhaustion of administrative remedics as one of 
two grounds for its Motion to Dismiss without Prejudice (JA 11). More- 
over, while Bethlehem has developed this argument more fully on appeal, the 
record before the District Court contained Bethlehem’s argument based 
on—and citing—Myers and subsequent cases (JA 161-64). 
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courts to decide questions of arbitrability.* The Federal 
Arbitration Act has no application in this administrative 
context. Thus, the arbitration decisions cited by Grace 
are inapposite and provide no reason why the issue of the 
applicability of the disputes clause should not be determined 
in this case by MarAd. 


Grace cites three cases in which the Court of Claims in- 
terpreted the disputes clauses of contracts in the first 
instance to determine its own jurisdiction® (Brief for 
Appellee 36-37). These decisions, however, are not ap- 
plicable to the question at bar. In all three cases the 
opportunity for resolution and relief by the administra- 
tive agency had passed; the boards of contract appeals 
had either denied the contractor’s claim, or there had 
been such protracted delays that there was no longer any 
possibility of further administrative action. Had the Court 
of Claims refused to consider the jurisdictional question, 
the contractor would not have been able to obtain any re- 


lief at all, not even a ruling on jurisdiction. This was 
the kind of “unavailability” of administrative relief which, 
as the Supreme Court said in United States v. Anthony 
Grace & Sons, Inc., 384 U.S. 424, 429-30 (1966) (see Brief 
for Appellant 28-29), made further exhaustion of admin- 
istrative remedies unnecessary. With the administrative 
determination thus foreclosed and unavailable, it was 


8 Federal Arbitration Act $§ 3, 4, 9 U.S.C. $§ 3, 4 (1964). Most of the 
cases cited by Grace involve arbitration under collective bargaining agree- 
ments. It is now clear that the Federal Arbitration Act applies to col- 
lective bargaining agreements, £.g., Pietro Scalzitti Co. v. International 
Union of Operating Engineers, 351 F.2d 576 (7th Cir. 1965). Grace cites only 
two decisions not involving collective bargaining. Both explicitly state that 
they are governed by the Federal Arbitration Act. Neechi v. Necchi Sewing 
Machine Sales Corp., 348 F.2a 693, 695 (2d Cir. 1965), cert. denied, 383 U.S. 
909 (1966) ; Travel Consultants, Inc. v. Travel Management Corp., — U.S. App. 
D.C. —, 367 F.2d 334, 337 (1966), cert. denied, 386 U.S. 912 (1967). 


9 Railroad Waterproofing Corp. v. United States, 133 Ct. Cl. 911 (1956) ; 
Plato v. United States, 86 Ct. Cl. 665 (1938) ; Phoenix Bridge Co. v. United 
States, 85 Ct. Cl. 603 (1937). 
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proper for the Court of Claims to make its own decision 
as to the jurisdictional issue and, if it determined that 
the claims were not subject to the contract disputes clause, 
to hear them de novo. 


These are not the circumstances of our case and do not 
present the question at bar. In the case at bar, the 
Chief, OSC, has ruled that he has jurisdiction under the 
disputes clause and is proceeding to render his decision 
on the merits. 


Bethlehem knows of no case—and Grace has cited none 
—holding that a court should rule on the jurisdiction of 
an administrative agency under the disputes clause where 
the agency has already asserted its own jurisdiction and is 
proceeding to reach a decision on the merits. And, we 
submit, it is error for a court to do so. Rather, a court 
should stay its hand until the administrative proceedings 
have been completed. Indeed, the Utah Construction de- 
cision so heavily relied upon by Grace underlines the im- 
portance of exhausting administrative remedies on juris- 
dictional questions. All three disputes involved in that 
case were committed by the contractor to the disputes pro- 
cedure. The ‘‘float rock’”’ claim was initially rejected by 
the contracting officer as outside the scope of the disputes 
clause, on the ground that it did not constitute a ‘‘changed 
condition’’; only on administrative appeal did the Ad- 
visory Board of Contract Appeals find the claim to be 
within its jurisdiction. United States v. Utah Construc- 
tion & Mining Co., supra, 384 U.S. at 400. Although the 
Board then rejected the contractor’s float rock claim on 
other grounds, the dispute proceeded to the courts only 
after a complete administrative determination of the rele- 
vant facts, including facts relevant to the administrative 
agency’s jurisdiction. 


Furthermore, an examination of the briefs and records 
in the Railroad Waterproofing, Plato and Phoenix Bridge 
cases cited by Grace reveals the fact that, under the cir- 
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cumstances involved in those cases, no party even raised 
the possibility of referring the jurisdictional issues to the 
boards of contract appeals. However, in a Court of Claims 
case postdating those relied upon by Grace, the Court 
actually suspended its proceedings in order to allow the 
board to decide a disputed jurisdictional issue.° This is 
precisely the relief sought by Bethlehem in the case at 
bar. And such a result is even more appropriate in this 
case, since the disputes clause at bar is not limited to dis- 
puted issues ‘‘of fact.’? 


Grace further asserts that the courts have not always 
applied the exhaustion doctrine to jurisdictional questions, 
citing Allen v. Grand Central Aircraft Co., 347 U.S. 535 
(1954). While it is true that the Myers™ doctrine has not 
been universally followed, Professor Davis has listed a 
series of criteria which help explain the departures from 
Myers and identify the cases in which the court should 
defer to administrative judgment on questions of juris- 


diction (3 Davis, Administrative Law Treatise 69 (1958) ) : 


“The key factors are three: extent of injury from 
pursuit of administrative remedy, degree of apparent 
clarity or doubt about administrative jurisdiction, and 
involvement of specialized administrative understand- 
ing in the question of jurisdiction. Unfortunately, 
each of these three key factors is a variable, and each 
often calls for a considerable amount of judgment 
for its proper appraisal. 


“‘A workable standard probably should not go be- 
yond a statement that each of these three factors 
should be weighed in determining whether or not a 
court should decide an issue of administrative juris- 
diction without requiring exhaustion of administrative 
remedies ....’’ (footnotes omitted) 


10 Maitland v. United States, Ct. Cl. 74-62 (June 11, 1965) (unreported), 
quoted and discussed in Maitland Bros., ASBCA No. 6607, 66-1 BCA 7 5416. 


11 Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938). 
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The case at bar qualifies for administrative resolution 
of the jurisdictional issue under all three factors. First, 
Grace would suffer no injury from pursuit of its adminis- 
trative remedy. Indeed, administrative resolution of this 
dispute should prove to be faster and less costly than a 
trial in the District Court.? As for the second factor 
identified by Professor Davis, obviously the question of 
administrative jurisdiction is a substantial and difficult one; 
indeed, the parties have been litigating it for eighteen 
months in three forums. Third, there is no doubt that 
the resolution of the jurisdictional issue requires specialized 
administrative understanding, both because of the factual 
questions which underlie the jurisdictional problem (sce 
Brief for Appellant 12-13, 18, 26-27), and because of the 
Maritime Administration’s role as author and adminis- 
trator of the very contract which it will have to interpret 
in order to resolve this controversy (see pp. 3-4 supra). 
Therefore, under the test proposed by Professor Davis, 
there can be little doubt that this Court should reverse the 
decision below.” 


Grace argues that the doctrine of exhaustion of admin- 
istrative remedies applies only to administrative remedies 
provided by statute and should not be applied by the 
Court to contractual obligations (Brief for Appellee 37- 
38). While the exhaustion doctrine has generally been 
applied in cases involving statutory remedies, the reasons 
for the doctrine are independent of whether the agency’s 


12In any case, it is clear that the expenses of litigation are not the sort 
of irreparable injury envisioned under the exhaustion doctrine. Myers v. 
Bethlehem Shipbuilding Corp., 303 U.S. 41, 51-52 & n.11 (1938). 


13 Professor Davis’ test has recently been adopted and applied in a thought- 
ful and thorough decision by the Ninth Circuit, Lone Star Cement Corp. v. 
FTC, 339 F.2d 505 (9th Cir. 1964). A number of other courts have also 
recognized the validity of this test and have adopted it. Oil Shale Corp. v. 
Udall, 235 F. Supp. 606 (D. Colo. 1964) ; United States v. Rockland Steamship 
Corp., 218 F. Supp. 509 (S.D.N.Y. 1963); Campbell Sixty-Six Express, Inc. v. 
J. § G. Express, Inc., 244 Miss. 427, 141 S. 2d 720 (1962); Willamette Valley 
Lumber Co. v. Ellis, 226 Or. 543, 359 P.2d 98 (1961). 
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authority is invoked by statute or by contractual obliga- 
tion. These reasons were carefully spelled out by this 
Court last year in Sohm v. Fowler, 124 US. App. D.C. 
382, 385-86, 365 F.2d 915, 918-19 (1966) (see Brief for 
Appellant 25-26). As the First Circuit said a few months 
ago in the case of NLRB v. Rexall Chemical Co., 370 F.2d 
363, 365-66 (1st Cir. 1967): 


“T]he doctrine of exhaustion of administrative 
remedies does not rest exclusively upon some statutory 
provision. It is a long and well established general 
rule of law resting upon considerations of fairness 
and orderly procedure.’’ 


Grace’s contention that ‘‘[t]he ‘exhaustion’ cases cited by 
Bethlehem . . . have no application to the present case and 
must be disregarded’’ (Brief for Appellee 39) reflects a 
misunderstanding of United States v. Joseph A. Holpuch 
Co., 328 U.S. 234 (1946), in which the Supreme Court 
framed the issue with clarity and precision (id. at 235, 238) : 


““The narrow question here is whether a contractor’s 
failure to exhaust the administrative appeal provisions 
of a government construction contract bars him from 
bringing suit in the Court of Claims to recover 
damages. 

* * * 

‘‘We cannot sanction respondent’s failure to abide 
by the appeal provisions of Article 15 [the disputes 
clause] of the contracts which it made with the United 
States.”’ 


The Courts have had little difficulty in interpreting and 
applying Holpuch. See, e.g., Happel v. United States, 
279 F.2d 88, 91 (Sth Cir. 1960) : 


“‘The rule is well established that ... in the absence 
of some clear evidence that [the disputes clause] pro- 
cedure is inadequate or unavailable, it must be pur- 
sued and exhausted before a contractor can be heard 
to complain in a court. United States v. Joseph A. 
Holpuch Co., 328 U.S. 234... .”? 
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The final argument advanced by Grace against the de- 
termination of jurisdiction by the Maritime Administra- 
tion is that a decision on this point ‘‘would be entitled to 
no weight in a court of law.’’ (Brief for Appellee 39.) 
That statement is a distortion of Section 2 of the Wunder- 
lich Act, 41 U.S.C. § 322 (1964), which is the authority on 
which the contention is said to rest. That section provides: 


“No Government contract shall contain a provision 
making final on a question of law the decision of any 
administrative official, representative, or board.’’ 


There is, of course, a tremendous difference between say- 
ing that a MarAd decision cannot be ‘‘final’? and saying, 
as Grace contends, that such a decision “‘would be entitled 
to no weight in a court of law.’’ This Court has re- 
peatedly emphasized the desirability of administrative res- 
olution of complicated issues of fact within an agency’s 
expertise and detailed problems of interpretation with 
which the agency is familiar, even where (as with the 
jurisdictional issue here) it is clear that the courts will be 
the final and authoritative source of decision. E.g., Smith 
v. Board of Commissioners, D. C. Cir. No. 20,746 (June 
23, 1967). The Wunderlich Act has not outlawed the use 
of ‘‘all-disputes’’? clauses—like the one involved in this 
case—under which contracting officers are given the au- 
thority to resolve questions of law as well as questions of 
fact. See 1 McBride & Wachtel, Government Contracts 
$§ 5.60[2], 6.200, 6.200[5] (1966), § 6.200[1] (1967 Supp.), 
and cases cited therein. As one board of contract appeals 
has said (Blake Construction Co., GSBCA No. 1289, 65-1 
BOA { 4557, at 21,826 (1964)): 


“Extension of the disputes procedure to cover all 
disputes is regarded as permissible and proper under 
the terms of the Wunderlich Act since there is no pro- 
hibition therein against, and in fact an implied acknowl- 
edgment in favor of, using administrative machinery 
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for the settlement of disputes involving a question of 
law, provided court review of those decisions is ob- 
tainable.’? 


Therefore, while the decision of the Maritime Administra- 
tion as to its jurisdiction under the disputes clause will not 
be “‘final”’ if such decision is ever subjected to judicial 
review, it is incorrect to assert that MarAd’s decision 
would be ‘‘entitled to no weight.’’ Indeed, the great ad- 
vantage of referring jurisdictional disputes to administra- 
tive agencies for initial decision is that the court need not 
pass on these questions until they have been placed in their 
proper factual setting and until the relevant considerations 
of contract interpretation have been identified and spelled 
out by the agency in the best position to do so. 


TIL. Rule 52(a) Is Applicable to the Case at Bar. 


Grace argues that the last sentence of Fed.R.Civ.P. 52(a) 
makes findings of fact unnecessary in the ease at bar be- 


cause Bethlehem’s motion began as a motion to dismiss. 
But Bethlehem’s original motion was for dismissal with- 
out prejudice, and obviously Bethlehem never sought a 
final dismissal. In addition, the last sentence of Rule 52(a) 
(see Brief for Appellee 30) was designed to help identify 
the circumstances in which factual findings are unnecessary 
because only issues of law are involved. Professor Moore 
goes so far as to suggest that findings should be made if 
factual issues are disputed in motions under Rule 12, de- 
spite the plain language of Rule 52(a). 5 Moore, Federal 
Practice 52.08 (2d ed. 1966). As we have demonstrated 
(Brief for Appellant 15 n.5, 18, 27) there are numerous un- 
resolved issues of fact in this case, 


Furthermore, as we have previously pointed out (Brief 
for Appellant 15 n.5), even if the first sentence of the dis- 
putes clause were totally disregarded so that MarAd juris- 
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diction under the clause depended upon the Utah Construc- 
tion ‘‘adjustment mechanism”? test, it would not be possi- 
ble to apply that test here without first knowing whether 
there is im fact a deficiency in banana capacity and whether 
any deficiency can in fact be remedied by further changes 
in selection or arrangement of equipment and machinery 
(see JA 158). 


The requirements of Rule 52(a) point up the difficulty 
of the lower court’s deciding the jurisdictional issue with- 
out full exposition of such disputed facts. The rule pro- 
vides an added reason why the Maritime Administration 
must rule on the applicability of the disputes clause in the 
first instance. 


IV. The Case at Bar Is Clearly Appealable Under 28 U.S.C. 
§ 1292 (a) (1). 


With respect to appealability, we submit that Travel 
Consultants, Inc. v. Travel Management Corp., — USS. 


App. D.C. —, 367 F.2d 334 (1966), cert denied, 386 U.S. 
912 (1967), and the cases there cited are controlling. In 
fact, Grace quotes (Brief for Appellee 33) the crucial por- 
tion of Judge Leventhal’s decision in Travel Consultants 
(367 F.2d at 337): ‘‘Where the stay sought is of an action 
that would have been an action at law before the fusion 
of law and equity, the grant or denial of such stay is 
appealable ....’’ Grace’s complaint purports to allege 
a breach of contract, clearly an ‘‘action at law.’? Even 
had Travel Consultants left any room for doubt on the 
issue of appealability, the question has now been conclu- 
sively resolved in favor of Bethlehem by this Court’s de- 
cision in Blount Brothers Construction Co. v. Troitino, 
D.C. Cir. No. 19,889 (supplemental opinion following peti- 
tion for rehearing, August 21, 1967). 
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CONCLUSION 


For the reasons stated above, this Court should reverse 
the District Court’s order and direct the District Court 
to enter a stay of all court proceedings in this action until 
completion of the administrative disputes procedures re- 
quired by the contracts. 


Respectfully submitted, 


Ezexrei G. Sropparp 
Max O. Truirt, Jr. 
JaMEs Rospertson 
Attorneys for Appellants 
Bethlehem Steel Corporation 
and Bethlehem Steel Company 
900 17th Street, N. W. 
Washington, D. C. 20006 


September 5, 1967 
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APPENDIX A 


Lyxes Bros. Steamsuip Co. v. BETHLEHEM STEEL Co. SHIP- 
BUILDING Contract AppEaL, MSB Dxrt. No. CA-3, 
Ruiine or tHE Maritime Sussiny Boarp on LyxKes 
Bros. SreamMsHie Company’s ‘‘Morion To Srrixe 
‘Starr CounseL Exceptions’ To Report or Boarp’s 
REPRESENTATIVE’? 


J. W. Gulick, Chairman, and Carl ©. Davis, Member 


On March 13, 1967, the Board’s Representative served 
a Report in connection with Docket CA-3. On May 12, 
1967, Staff Counsel filed his Exceptions to the Board Rep- 
resentative’s Report. On May 19, 1967, Lykes Bros. 
Steamship Co., Inc. (Lykes) moved the Board to strike 
the document entitled ‘‘Staff Counsel Exceptions to the 
Report of the Board’s Representative dated February 28, 
1967’’ upon the grounds that: 


“J, Staff Counsel has waived any right to file excep- 
tions, by failing previously to participate in the hear- 
ings or to file any brief; and 


“II. Staff Counsel’s ‘exceptions’ do not conform to 
the Board’s rules and exceed the permissible area of 
staff counsel’s participation contemplated by the 
Board’s order of August 19, 1965.’? 


Staff Counsel and Bethlehem Steel Company, on May 31 
and 29, 1967 respectively, have filed replies opposing the 
Lykes’ motion to strike. 


In support of its contention in I, above, Lykes quotes 
Rule 10(k) (now § 201.143) of the Board’s prior Rules 
of Practice and Procedure as follows: 

‘Formal exceptions to rulings of the presiding officer 


are unnecessary. It is sufficient that a party, at the 
tume the ruling of the presiding officer is made or 
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sought, makes known the action which he desires the 
presiding officer to take or his objection to an action 
taken, and his grounds therefor. (Emphasis sup- 
plied).’’ 


From that language, Lykes contends that a fortiori this 
“policy”? must apply to the presiding officer’s ‘‘ultimate 
ruling upon the merits of the controversy before him.”? 


This assertion does not logically apply. The cited rule 
relates to rulings made by the Presiding Officer during the 
hearings and has no application to his ultimate recom- 
mended decision. Rule 13(h) (now § 201.161) expressly 
provides that ‘‘any party may file a memorandum except- 
ing to any conclusions, findings or statements contained in 
such [initial, recommended, or tentative] decision, and a 
brief in support of such memorandum.’’ By our ruling of 
August 19, 1965, we recognized the Staff Counsel as a proper 
party to this proceeding. 


Lykes also contends (II, above) that Staff Counsel’s 
exceptions do not conform to the Board’s rules and exceed 
the permissible area of his participation. 


It is unnecessary to the disposition of the current Lykes 
motion to respond to all of its interpretations of our Au- 
gust 19, 1965, ruling. It is sufficient to note that the state- 
ment therein with respect to the context of the Staff Coun- 
sel’s Reply concerning the then pending Bethlehem petition 
for a Declaratory Order, was by no means a limitation upon 
him with respect to the future filing of exceptions to the 
ultimate recommendation of the Presiding Officer. As to 
the previously expressed opinion of Representative Pfeiffer 
(as quoted by Lykes) that ‘‘no public interest appears to 
be served by Staff Counsel injecting himself into the 
merits of the controversy,’’ the Board considers this as 
unfortunate in that, first, it may have served as somewhat 
of a deterrent to a more active participation by the Staff 
Counsel during the hearing and, second, it failed to recog- 
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nize the effect of contract language and its contempora- 
neous administrative interpretation on the domestic cost 
of shipbuilding, which is a matter of substantial public 
interest. 


It is true, as Lykes’ motion asserts, that some of Staff 
Counsel’s brief of Exceptions refers to the record gen- 
erally in making certain arguments, instead of the pages 
of the transcript in accordance with Rule 13(h) (now 
§ 201.161). However, the recitation of activities under 
former contracts for shipbuilding indicating the interpre- 
tations previously placed upon the contract language are 
matters of which the Board normally would take official 
notice in any event. Also, since the omission of reference 
in all instances to the pages of the transcript relates to a 
matter of form rather than substance (Rule 13(h) (now 
§ 201.161)), and the Board will be giving careful considera- 
tion to the entire record in reviewing the recommended 
decision, the Board will waive that deficiency in order to 
consider all arguments on the merits of this case. 


Accordingly, Lykes’ ‘‘Motion to Strike ‘Staff Counsel 
Exceptions’ to Report of Board’s Representative’’ is de- 
nied and the Exceptions will be considered on whatever 
merits and pertinency it may contain to the Board’s con- 
sideration of the entire record before it. 


SO ORDERED 
BY THE MARITIME SUBSIDY BOARD 


August 10, 1967 


/s/ James S. Dawson, JR. 
Secretary 


4a 


APPENDIX B 


TRANSCRIPT OF PREHEARING CONFERENCE IN THE MATTER OF 
Grace Line Inc.—BereueHem STEEL Corp. SHIpBUILD- 
Inc Contract AppEaL Re Sat Warer Vatves, MSB 
Dxt. No. CA-42, Juny 25, 1967, pp. 23-27° 


* * * Ld 
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Mr. Preirrer [hearing examiner]: As I understand it, 
you are asking for a change order is that the technical 
device? 

Mr. Boyer [counsel for Grace]: No, not at all. Grace 
Line claims that Bethlehem has a liability for defective salt 
water valves, salt water systems in four vessals [sic] under 
two contracts which were designated on prehearing ex- 
hibit A. In pursuance of that claim Grace Line filed a 
complaint in the District Court for the District of Colum- 
bia, seeking damages. 

Mr. Pretrrer: What about here? Are you asking for 
damages here? 

Mr. Boyer: J am here because Bethlehem says we ought 
to be here and I agree. It is arguable that to some extent 
relief can be granted in a dispute proceeding. I think it 
would be premature at this point to argue that question 
any further. I don’t quite understand what objective Mr. 
Greene has at this point or what concern the presiding 
officer might have. 

Mr, Greene [counsel for Bethlehem]: The rules of prac- 
tice supply [sic] that the purpose of the prehearing con- 
ference is simplification and delineation of the issues to be 


heard in clause 3 and that 
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precedes requests for discovery. Since you don’t know 
what is reasonable discovery until you know what the issues 
are to which the discovery is related. 


* Three complete copies of this transcript have been lodged with the Court. 


da 

Mr. Boyer: I think the issues are set out in the paper. 
I think Mr. Greene knows the issues, it is spread out on 
the record. 

Mr. Greene: I am somewhat puzzled at the reluctance 
of the Appelland [sic] here to state what he concedes the 
issues to be. I am prepared to state what Bethlehem sees 
them to be. 

Mr. Prrtrrer: Under this contract, do we have authority 
to award damages? 

Mr. Boyer: You certainly don’t have an authority to 
issue an enforceable order directing one party to pay an- 
other party in a dispute between two private parties. I 
think we would have to look at Article 14 of the contract. 
Article 14 of the contract requires or contemplates that the 
owner makes a determination with respect to certain de- 
fects and the owner has made that determination and 
asserted a claim against Bethlehem. Bethlehem is pur- 
porting to dispute it. There are in the overall context of 
the controversy between Grace Line and Bethlehem—there 
are issues beyond the scope of Article 14. Under the ruling 
of the Supreme Court in the United States versus Utah 
Construction and Mining Company last June, and the rul- 
ing of the District Court for the District of Columbia, that 
these very contracts in this overall controversy, the dis- 
putes 
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clause does not extend to all claims by Grace Line against 
Bethlehem under the Utah ease. It extends only to claims 
to the extent redress is available. 

Now, under Article 14, if there is a finding of liability 
by Bethlehem under Article 14, then Bethlehem has the 
obligation to accept responsibility. Now whether that 
means replacing valves or paying money, and the extent 
of the replacement or payment of money that might be re- 
quired, that is not a present concern. Now beyond that, 
and what has already been said, I don’t think it is possible 
to go any further. 
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Mr. Preirrer: Have you given me a copy of Article 14? 

Mr. Boyer: I do not believe we have. 

Mr. Preirrer: Maybe Mr. Sarisky can— 

Mr. Sarisky [MarAd staff counsel]: I goofed this morn- 
ing— 

Mr. Preirrer: Off the record. 

(Discussion off the record.) 


Mr. Preirrer: On the record. 

Mr. Boyer: In that respect we didn’t goof. 

Mr. PreirFer: Maybe it would be helpful, since there is 
some question about the deficiency of the documents, that 
Article 14 was read into the prehearing transcript. 

Mr. Borer: Article 14, Mr. Pfeiffer is about three pages 
long. 

Mr. Prewrer: Will you undertake to make a Zerox [sic] 
copy for me? 
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Mr. Boyer: I certainly would. I think it is premature now 
however to try to acess [sic] the significance of Article 14. 
I think this is a matter for briefing at a later stage. We 
are going to have to try the case, get the facts, brief the 
issues in terms of what the facts are. To have to do that 
now, I am neither Prepared nor willing. 

Mr. Preirrer: The purpose of the prehearing conference 
is to find out what the dispute is all about. One of the 
things would be, what remedy you seek. Do you want re- 
placement of these valves? 

Mr. Boyer: To the extent the valves have already been 
replaced, it is silly to replace those. To the extent that 
the valves are defective and have not been replaced, they 
must be replaced. We are willing that Bethlehem replace 
them or pay us for replacing them. 

Mr. Prewrer: Aren’t you really asking for a change 
order of some sort, some sort of a document which would 
authorize— 


Ta 


Mr. Borer: Not all sir, not at all. 

Mr. PreirrER: What do you want me to do, make certain 
findings of fact? 

Mr. Boyer: Yes sir. I would like you to make the find- 
ings of fact in accordance with the outlines set forth in 
hearing exhibit A, and a declaration that Bethlehem is 
liable. Bethlehem had an obligation which it did not ful- 
fill. 
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Mr. Pretrrer: So there will be findings of fact and con- 
clusions of law. 
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COMPLAINT FOR DAMAGES 
aption 1 | 


Plaintiff Grace Line Inc. alleges as follows: | 

1. This is a civil action for damages under shipbuilding contracts, 
of which this Court has jurisdiction under District of Columbia Code 
§11-521 (1961 ed., Supp. IV) and under 28 US.C. §1345 and $1346. -The 
matter in controversy exceeds the value of ten thousand dollars ($10,000) 


exclusive of interest and costs. 


2. Plaintiff Grace Line Inc. is a corporation organized and exist- 


ing under the laws of the State of Delaware. Its general offices are at 
Three Hanover Square, New York, New York. It is engaged in the busi- 
ness of operating steamship services, under an operating -differential 
subsidy contract with the United States of America. | 

3. Defendant Bethlehem Steel Company is a corporation organized 
under the laws of the State of Pennsylvania. Defendant Bethlehem Steel 
Corporation is a corporation organized under the laws of the State of 
Delaware. Defendant Bethlehem Steel Company and Defendant Bethlehem 
Steel Corporation each has general offices in Bethlehem, Pennsylvania; 
is doing business in and is found within the District of ‘Columbia; and has 
offices at 1000 - 16th Street, N.W., Washington, D.C. 20036, and at 918 - 
16th Street, N.W., Washington, D.C., 20006. At the time of execution of 
the shipbuilding contracts hereinafter described, Defendant Bethlehem 
Steel Company operated a shipyard at Sparrows Point, Maryland, in addi- 
tion to other activities. Upon information and belief, Defendant Bethlehem 
Steel Corporation has thereafter succeeded to this activity and to the lia- 
bilities of Defendant Bethlehem Steel Company. Both Bethlehem compa- 
nies are hereinafter referred to collectively as "Bethlehem". 

4. Plaintiff asserts no monetary or other claim against Defendant 
United States of America, and seeks no relief against that Defendant. De- 
fendant United States of America is named a party to this proceeding only 
because it is a party to the shipbuilding contracts in suit, hereinafter 


described, and is an obligee and promisee of Defendant Bethlehem in re- 
spect of promises of Defendant Bethlehem herein alleged to have been 
breached. The interest of the United States of America is in alignment 
with that of Plaintiff. 


FIRST COUNT 


5. On February 26, 1960, Plaintiff; Defendant Bethlehem; and 
Defendant United States of America, entered into Contract No. FMB- 
104, under seal, for the construction by Defendant Bethlehem and de- 
livery to Plaintiff of three vessels, designated Contractor's Hull Nos. 
4585, 4586 and 4587.. Contract No. FMB-104 was entered into under the 
provisions of Title V, Merchant Marine Act, 1936, 46 US.C. §1151, et 
seq. 

6. By the terms of said Contract, Defendant Bethlehem was obli- 
gated to furnish all labor and material and perform all work necessary 
to construct, build, complete and deliver Hull Nos. 4585, 4586 and 4587 
to Plaintiff in strict accordance with the Plans and Specifications refer - 
red to in Article II of the Special Provisions of the Contract. 

7. Under said Contract, Plans and Specifications, Defendant Beth- 
lehem was obligated to build each vessel with specified capacity charac - 
teristics, including reefer (refrigerated) bin capacity for the carriage 
of bananas in refrigeration. 

8. Section 1 of the Specifications specified and required Defend- 
ant Bethlehem to construct in each vessel, reefer bin capacity for the 
carriage of bananas as follows: 

"Capacities 


Banana reefer, bin cubic (incl. Deep Freeze), cu. ft... . 
385,000" 


9. The Contract Plans further specified and required Defendant 
Bethlehem to construct in each vessel a reefer capacity for the carriage 
of bananas of 393,150 bale cubic feet (the bale cubic capacity figured to 
the face of insulation linings at shell and bulkheads and to a maximum 
height of 6 feet and 8-1/2 inches above gratings, excluding fan rooms, 
ducts, conveyors and sparred-off access passages). 


10. Pursuant to Section 1 of the Specifications, Defendant Bethle- 
hem thereafter independently calculated that said reefer capacity would 
be 389,455 bale cubic feet in each vessel thereafter to be constructed. 

11. Defendant Bethlehem was obligated to obtain in each com- 
pleted vessel a reefer bin capacity for the carriage of bananas of no less 
than 389,455 bale cubic feet, figured to the face of insulation linings at 
shell and bulkheads and to a maximum height of 6 feet and 8-1/2 inches 
above gratings, excluding fan rooms, ducts, conveyors and sparred-off 
access passages. 

12. Hull Nos. 4585, 4586 and 4587 , aS constructed by Defendant 
Bethlehem and delivered to Plaintiff, each had in the described reefer 
space a bale cubic capacity of no more than 348,477 bale cubic feet, 
which was a capacity deficiency of at least 40,978 cubic feet of space 
available for the carriage of bananas and other cargo. 

13. By reason of the foregoing, Defendant Bethlehem has failed 
and refused to fulfill its obligation to Plaintiff under Contract FMB-104, 
and has breached that Contract. Plaintiff has suffered damages by that 
breach in the amount of $10,900,000.00, which Defendant Bethlehem has 
failed and refused to pay to Plaintiff. | 


SECOND COUNT 


14. On February 1, 1962, Plaintiff; Defendant Bethlehem; and 
Defendant United States of America, entered into Contract No. MA/MSB-8, 
under seal, for the construction of one vessel, designated Contractor's 
Hull No. 4602, a sister ship to Hull Nos. 4585, 4586 and 4587. Contract 
No. MA/MSB-8 was entered into under the provisions of Title V, Mer- 
chant Marine Act, 1936, 46 U.S.C. §1151 et seq. | 

15. By the terms of said Contract, Defendant Bethlehem was obli- 
gated to furnish all labor and material and perform alll work necessary 
to construct, build, complete and deliver Hull No. 4602) to Plaintiff, in 
strict accordance with the Plans and Specifications referred to in Article 
II of the Special Provisions of the Contract. | 


16. Under said Contract, Plans and Specifications, Defendant 
Bethlehem was obligated to build said vessel with specified capacity 
characteristics, including reefer bin capacity for the carriage of ba- 
nanas in refrigeration in the amount of approximately 389,000 bin cubic 
feet. 

17. Hull No. 4602, as constructed by Defendant Bethlehem and 
delivered to Plaintiff, had a deficiency in the described reefer space of 
approximately 41,000 cubic feet of space available for the carriage of 
bananas and other cargo. 

18. By reason of the foregoing, Defendant Bethlehem has failed 
and refused to fulfill its obligation to Plaintiff under Contract No. MA/ 
MSB-8, and has breached that Contract. As a result, Plaintiff has suf- 
fered damages amounting to $3,633,000.00, which Defendant Bethlehem 
has failed and refused to pay to Plaintiff. 


THIRD COUNT 


19. Plaintiff realleges the substance of paragraph 5, above. 
20. Under Contract No. FMB-104, Defendant Bethlehem was 
obligated to deliver Hull Nos. 4585, 4586 and 4587 to Plaintiff, accord- 


ing to the following schedule: 
Hull No. 4585 April 11, 1962 


Hull No. 4586 June 11, 1962 
Hull No, 4587 September 11, 1962 
21. Defendant ‘Bethlehem was in fact late in delivering Hull Nos. 

4585, 4586 and 4587, which were delivered as follows: 

Hull No. 4585 February 4, 1963 - 299 days late 

Hull No. 4586 June 14, 1963 - 368 days late 

Hull No. 4587 September 23, 1963 - 377 days late 
Defendant Bethlehem thereby breached its obligation to Plaintiff, result- 
ing in depriving Plaintiff of the use of such vessels for that period of time, 
and inflicting substantial damages upon Plaintiff. 


22. Article 6 of the General Provisions of Contract No. FMB- 
104 provided, inter alia, that Defendant Bethlehem pay to Plaintiff liqui- 
dated damages in a per diem amount set forth in Article VI of the Spe- 
cial Provisions of Contract No. FMB-104, for each day of delay in de- 
livery of such vessels past the schedule above set forth in paragraph 20 
unless and until such delivery dates were extended as provided in the 
contract. No such extension of the schedule has been granted. 

23. Under such Provisions, Defendant Bethlehem became liable 
and is presently liable to Plaintiff for liquidated damages in the total 
amount of $4,140,000.00, which Defendant Bethlehem has failed and re- 
fused to pay. 


> 


FOURTH COUNT 


24. Plaintiff realleges the substance of paragraph 14. 
| 
25. Under Contract No. MA/MSB-8, Defendant) Bethlehem was 


obligated to deliver Hull No. 4602 to Plaintiff on or before March 22, 
1964. Defendant Bethlehem failed to deliver said vessel until April 7, 
1964. Defendant Bethlehem thereby breached its obligation to Plaintiff, 
resulting in depriving Plaintiff of the use of such vessel for the speci- 
fied period, and inflicting substantial damages upon Plaintiff. 

26. Article 6 of the General Provisions of Contract MA/MSB-8 
provided, inter alia, that Defendant Bethlehem pay to Plaintiff liquidated 
damages in a per diem amount set forth in Article V of the Special Pro- 
visions of Contract No. MA/MSB-8, for each day of delay in delivery of 
such vessel after March 22, 1964, unless and until such delivery date 
was extended as provided in the contract. No such extension has been 
granted. | 

27. Under such provisions, Defendant Bethlehem became liable 
and is presently liable to Plaintiff for liquidated damages in the amount 
of $48,000.00, which Defendant Bethlehem has failed and refused to pay. 


FIFTH COUNT 


28. Plaintiff realleges the substance of paragraphs 5, 6, 14, and 
15 above. 

29. Under said Contracts, Plans and Specifications, Defendant 
Bethlehem was obligated to provide and install in each vessel material 
and equipment, including salt water sea valves and related equipment, 
suitable for the purpose for which intended, and to deliver each vessel 
complete and seaworthy in every respect. 

380. Defendant Bethlehem failed and refused to fulfill said obli- 
gation, in that valves in the salt water system in each vessel have failed, 
and in that said salt water sea valves and related equipment are not suit- 
able for the purpose for which intended and are defective. 

31. As a result Defendant Bethlehem has breached its said obli- 
gation to Plaintiff and Plaintiff has been damaged in the amount of 
$292,000.00, for which Defendant Bethlehem is liable to Plaintiff. 

WHEREFORE, Plaintiff prays that this Court enter judgment for 
Plaintiff against Defendant Bethlehem Steel Company and Defendant Beth- 
lehem Steel Corporation, jointly and severally, for the following amounts: 

1. On the First Court, $10,900,000.00, with interest with respect 
to each vessel, from the respective delivery dates of Hull Nos. 4585, 4586 
and 4587; 

2. On the Second Count, $3,633,000.00, with interest from April 
7, 1964; 

3. On the Third Count, $4,140,000.00, with interest on the per 
diem liquidated damages running from each day of delay in delivery, re- 
spectively; 

4. Onthe Fourth Count, $48,000.00, with interest on the per 
diem liquidated damages running from each day of delay in delivery, re- 
spectively; and 

5. Onthe Fifth Count, $292,000.00, with interest; 


— such interest in each instance to run to the date of fadement and with 
interest upon the judgment; for the costs of this action; and for such fur- 
ther relief as the Court deems proper. 
Respectfully submitted, 
KOMINERS & FORT 


Of Counsel: ODELL KOMINERS 


ROBERT C. ALSOP 


Three Hanover Square J. ALTON BOYER 
New York 4, New York 529 Tower Building 
Washington, D. C. 20005 


Attorneys for Grace Line Inc. 


[Filed June 14, 1966] 


CONSENT MOTION FOR ADDITIONAL ENLARGEMENT 
OF TIME TO ANSWER, MOVE OR OTHERWISE PLEAD 
TO THE FIRST, SECOND, FOURTH AND FIFTH COUNTS 
OF PLAINTIFF'S COMPLAINT FOR DAMAGES Ee FOR 
STAY OF ALL PROCEEDINGS AS TO THE THIRD COUNT 
OF PLAINTIFF'S COMPLAINT FOR DAMAGES | 
Caption Omitted 


Defendants herein, through their attorneys, respectfully move this 
Court in accordance with F.R.C.P. Rule 6(b) for an additional enlarge - 
ment of time within which defendants may answer, move or otherwise 
plead with respect to the first, second, fourth and fifth counts of plain- 
tiff's Complaint for Damages, from June 15, 1966 to and including August 
1, 1966. Defendants also respectfully move this Court to stay all proceed- 
ings with respect to the third count of plaintiff's Complaint for Damages 
until twenty (20) days after the completion of administrative action now 
pending in the Maritime Administration with respect to the claims set 
forth in the said third count of the Complaint. Plaintiff consents to this 


motion. 
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Enlargements of time extending to and including June 15, 1966 the 


time within which defendants Bethlehem Steel Corporation and Bethle- 
hem Steel Company might answer, move or otherwise plead have been 
granted by Orders of this Court entered February 24, 1966 and March 
25, 1966. In the enlarged periods so granted the United States was dis- 
missed as a party to the action by Order of this Court entered May 10, 
1966, and the remaining parties have sought to narrow the issues in the 
litigation and have entered into preliminary discussions of possible 
terms of settlement. 

The grounds for this Motion are as follows: 

1. The parties intend to utilize the period of enlargement re - 
quested by this Motion to continue their discussions concerning possible 
settlement of all issues in these proceedings. 

2. It is defendants’ contention that the subject matter of the claim 
set forth in the allegations of the third count of the Complaint is before 
the Maritime Administration for administrative determination as a dis- 
pute concerning defendants' entitlement to an extention of the contract 
delivery dates, cognizable under the disputes clause of the contract sued 
upon. Defendants therefore consider it proper for this Court to stay all 
proceedings as to the third count of the Complaint until twenty (20) days 
after administrative action thereon is final and complete. Plaintiff's 
consent to this aspect of the motion is without prejudice to its contention 
that defendants are not entitled to an extension of the contract delivery 
dates. 

3. With respect to the first, second and fifth counts of the Com- 
plaint, the parties desire the additional time hereby requested to consid- 
er whether the decision of the Supreme Court of the United States in 
United States v. Utah Construction Co., No. 440, June 6, 1966, requires 
administrative consideration of the subject matter of these claims. 


Respectfully submitted, 
CONSENTED TO: 


J. Alton Boyer Ezekiel G. Stoddard 

529 Tower Building Wilmer, Cutler & Pickering, 

Washington, D. C. 20605 900 17th Street, N. W. 
Washington, D. C. 20006 


Attorney for Plaintiff, Attorney for Defendants, Bethlehem 
Grace Line, Inc. Steel Corporation, Bethlehem Steel 


[Filed Dec. 15, 1966] 


MOTION TO DISMISS WITHOUT PREJUDICE 
[Caption Omitted] 
Pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure, 
defendants Bethlehem Steel Corporation and Bethlehem Steel Company 
hereby move this Court, on the basis of the plaintiff's complaint and the 
memorandum of points and authorities submitted herewith together with 
the affidavits of Daniel M. Mack-Forlist and Earl J. O'Brien and the ex- 
hibits thereto, for dismissal of counts 1, 2, 3 and 5 of the complaint with- 
out prejudice to renew upon completion of all administrative action as 
provided by law. 
The grounds for this motion are that: 
(1) the subject matter of plaintiff's complaint is not within 
the jurisdiction of this Court; and | 


(2) plaintiff has failed to exhaust its administrative reme- 


dies. 
Respectfully submitted, 
WILMER, CUTLER & PICKERING 
Ezekiel G. Stoddard 
* * * 
Max O. Truitt, Jr. 
900 - 17th Street, N.W. 


Washington, D. C. 20006 
Attorneys for Defendants 


[Filed Dec. 15, 1966] 


AFFIDAVIT 
OF DANIEL M. MACK-FORLIST IN SUPPORT OF 
MOTION OF DEFENDANTS 
BETHLEHEM STEEL CORPORATION AND 
BETHLEHEM STEEL COMPANY 
TO DISMISS THE COMPLAINT 


[Caption and Verification Omitted] 
STATE OF NEW YORK =: ss 
COUNTY OF NEW YORK : 


DANIEL M. MACK-FORLIST, first being duly sworn, deposes 
and says: 

1. I make this affidavit in support of the above -entitled motion 
of defendants Bethlehem Steel Corporation and Bethlehem Steel Com- 
pany (hereinafter collectively "Bethlehem"). Since July 1, 1960, I have 
been Technical Assistant to Bethlehem’s Vice-President, Shipbuilding, 
and Manager of Contracts in Bethlehem's shipbuilding division. Atleast 
four years prior to that I was Assistant to the General Manager of the 
Baltimore District of| the Shipbuilding Division of Bethlehem. 


2. As part of my duties, I have become familiar with the files 


and records of Bethlehem relating to the construction by Bethlehem of 
yard hull Nos. 4585, 4586 and 4587 under contract FMB-104 and yard 

hull No. 4602 under contract MA/MSB-8. I am familiar with contracts 
FMB-104 and MA/MSB-8 and with the plans and specifications made a 
part thereof. The contract plans and specifications as changed and modi- 
fied are identical in all relevant respects under both contracts. A true 
copy of contract FMB-104 and true copies of certain portions of the speci- 
fications made a part thereof are attached hereto as Exhibits A and B,re- 
spectively. 

3. Iam familiar with plaintiff's claim for liquidated damages for 
alleged delays in the construction of the three vessels under contract 
FMB-104, as set forth in count 3 of plaintiff's complaint. The factual 
issues involved in that claim are the same as those now before the Mari- 
time Administration for its determination. 
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4. By letter of October 11, 1963, Bethlehem, purguant to article 
5 of contract FMB-104, submitted to the Maritime Administration, 
through Grace, its request for extensions of time for delivery of the 
three vessels under contract FMB-104. I participated personally in 
the preparation of that request and the exhibits thereto. A true copy of 
the request (less the four exhibits, which are described in the letter) 
is attached hereto as Exhibit C. The files of Bethlehem show that plain- 
tiff commented on Bethlehem's request on February 17, 1964; that Beth- 
lehem submitted additional statements dated May 12, 1964, July 24, 1964, 
December 8, 1964 and June 25, 1965; and that plaintiff submitted addi- 
tional comments dated October 21, 1964, and September 30, 1965. Those 

| 

comments, statements and information are on file with the Maritime Ad- 


ministration and comprise approximately 130 pages of letters (Grace: 
8 letters; Bethlehem: 11 letters) and approximately 52 exhibits and 
memoranda having 707 pages totaling approximately 71: documents and 
837 pages. 
5. A true copy of a letter concerning Bethlehem's request for ex-- 
tension of time, dated February 4, 1966, and transmitted to the parties 
by the Chief, Division of Estimates of the Maritime Administration, is 
attached hereto as Exhibit D. 
6. Ipersonally prepared and caused to be submitted a letter of 
February 16, 1966, from Bethlehem to the Chief, Office of Ship Construc- 
tion, regarding the said letter of the Chief, Division of Estimates. True 
copies of said letter and of plaintiff's letter dated March 4, 1966, are at- 
tached hereto as Exhibit E-1 and E-2, respectively. 
7. The delay dispute now before the Maritime Administration in- 
volves, among other things, evidence concerning the causes and the ef- 
fects of a strike at Bethlehem's Sparrows Point Shipyard, the causes 
and effects of manpower shortages at the shipyard, the cumulative ef- 
fects upon construction time of certain comprehensive change orders 
given by plaintiff, and the time necessarily consumed in Bethlehem's 
redrafting of working drawings and purchase specifications in conse- 
quence of those change orders. 
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8. Iam familiar with plaintiff's claim for damages for Bethle- 
hem's alleged failure and refusal to provide and install in each of the 
four vessels adequate salt water sea valves and related equipment, as 
set forth in count 5 of the complaint herein. The factual issues involved 
in that claim are now pending before the Maritime Administration for 
its determination. 

9. Upon delivery of each of the four Grace vessels, and during 
their respective guarantee periods, a number of allegedly defective 
items were designated by plaintiff as guarantee deficiency items under 
article 14 of the contracts. In the four ships, a total of 26 salt water 
valves and 25 items readily identifiable as "related equipment" were 
so designated. At the final guarantee survey, a total of 10 salt water 
valves and 10 items readily identifiable as "related equipment" were 
ruled incomplete by the Guarantee Survey Board and assigned by the 
Board as Bethlehem's responsibility. 

10. Bethlehem's records show that all defects or deficiencies 
in salt water valves and related equipment assigned as guarantee de- 
ficiency items by the Guarantee Survey Board of the Maritime Adminis- 
tration have been corrected, either by repair or by the installation of 
new equipment at Bethlehem's expense. - 
11. Plaintiff's complaint herein was the first, and is the only, 


indication in Bethlehem's records of any assertion that faulty salt water 


valves or related equipment remain which have not been repaired or re- 
placed to plaintiff's satisfaction. 

12. Ipersonally participated in the preparation of Bethlehem's 
letter and memorandum to the Chief, Office of Ship Construction, dated 
March 9, 1966, requesting his determination of any disputes or claims 
with respect to salt water valves and related equipment not already 
identified as deficiency items and repaired or replaced in accordance 
with the provisions of the contracts. A true copy of the said letter and 
memorandum is attached hereto as Exhibit F. True copies of the letter 


response by the Chief, Office of Ship Construction dated February 16, 
1966 is attached hereto as Exhibit G. 

13. Iam familiar with plaintiff's claim for damages concern- 
ing the alleged deficiency in the banana reefer capacity of holds 1, 3 
and 4 in the four vessels, as set forth in counts 1 and 2 of the complaint 
herein. The factual issues involved in that claim are the same as those 
now before the Maritime Administration for its determination. 

14. I personally took part in the preparation of Bethlehem's let- 
ter of December 29, 1964 addressed to plaintiff and responding to plain- 
tiff's letter of November 17, 1964, which letter from plaintiff asserted 
contract deficiencies in the banana reefer capacities of the four vessels. 
True copies of the two said letters are attached as Exhibits 1 and 2 to 
Exhibit F, identified in paragraph 12 of this Affidavit. 

15. By its letter and memorandum of March 9, 1966, attached 
hereto as Exhibit F and identified in paragraph 12 of this Affidavit, Beth- 
lehem submitted the banana cubic capacity dispute to the Maritime Ad- 
ministration. The reply of the Maritime Administration is attached as 
Exhibit G, identified in paragraph 12 of this Affidavit. I personally took 
part in the preparation of Bethlehem's letter and supplemental memo- 
randum to the Chief, Office of Ship Construction, regarding the banana 
cubic capacity dispute dated November 30, 1966, a true copy of which 
is attached hereto as Exhibit H. | 

16. During the development of the working plans and purchase 
specifications for the first of these four identical hulls, about 100 engi- 
neers participated in the development. There were about 150 confer- 
ences between plaintiff and Bethlehem at which subjects affecting banana 
cubic capacity were discussed and directions and decisions were given 
by plaintiff or its design agent. At least 300 final plans have a bearing 
upon the final banana cubic capacities of the ships (not including vendors’ 


plans other than those of Eastern Cold Storage Company), and they were 


revised on the average of not less than 5 times, frequently in a manner 
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affecting in some way the banana cubic capacity. At least 470 pages of 
detailed written specifications bear upon the dispute. At least 15,000 
pages of letters and memoranda exchanged by plaintiff and Bethlehem 
refer to matters affecting banana cubic capacity. 

17. Ihave read and am familiar with Bethlehem's Motion and 
Memorandum of Points and Authorities with which this Affidavit is to 


be filed in the above-entitled action. I have personal knowledge of the 


facts as stated therein and believe their statement to be true and cor- 
rect. 


/s/ Daniel M. Mack-Forlist 
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EXHIBIT A ! 
TO MACK- FORLIST AFFIDAVI 
+O MACK- FORLIST AFFIDAVIT 


CONTRACT NO. FMB-104 
CONTRACT FOR THE CONSTRUCTION OF 
THREE SINGLE SCREW COMBINATION CARGO/ PASSENGER-CONTAINER 
VESSELS MARITIME ADMINISTRATION DESIGNATION C4-S1-49a 
THIS CONTRACT entered into as of the 26th day of February, 1960, 
by and between the UNITED STATES OF AMERI CA, represented by the 
FEDERAL MARITIME BOARD (herein called the Board"), GRACE 
LINE INC., a corporation organized under the laws of the State of 
Delaware (herein called the "Owner"') and the BETHLEHEM STEEL 
COMPANY, a corporation organized under the laws of the State of 
Pennsylvania (herein called the "Contractor"). 
WITNESSETH: 


WHEREAS: 


1. Pursuant to Sections 501(a) and 504 of the Merchant Marine 
Act, 1936, as amended (herein referred to as the "Act"), all of the 
applicable requirements of Title V of the Act, and other applicable 
provisions of law, the Owner, a citizen of the United States, has made 
application to the Board for a construction- differential subsidy to aid 


in the construction of three single screw combination cargo/passenger - 
container vessels, MA Designation C4-S1- 49a (herein called the 
Vessels") to be used in the foreign commerce of the United States; and 
2. The Owner has represented and the Board has determined that 
(a) the Plans and Specifications with respect to the Vessels call for the 
construction of vessels which will meet the requirements of the foreign 
commerce of the United States, will aid in the promotion and develop- 
ment of such commerce, and be suitable for use by the United States 
for national defense or military purposes in time of war or national 
emergency; (b) the Owner possesses the ability, experience, financial] 
resources, and other qualifications necessary to enable it to operate 
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and maintain the Vessels; and (c) the granting of the aid applied for is 
reasonably calculated to replace worn-out or obsolete tonnage with 
new and modern ships, or otherwise to carry out effectively the purposes 
and policy of the Act; and 

3. The Board has approved the Plans and Specifications for the 
construction of the Vessels as submitted by the Owner; and 

4. The Board has submitted the Plans and Specifications for 
the construction of the Vessels to the Department of the Navy and has 


received the required approval thereof; and 


5. The Owner, in accordance with Section 504 of the Act, desires 
to finance its portion of the cost of the construction of the Vessels; and 
in accordance with the Owner's application, the Board has permitted 
the Owner to obtain and submit to the Board competitive bids from 
domestic shipyards for such work and the Board considers the bid of 
the shipyard, in which the Owner desires to have the Vessels constructed, 
fair and reasonable; and the Board has approved such bid and desires 
to become a party to the contract for the construction of said Vessels 
and has, by a contract issued simultaneously herewith, agreed to pay 
a construction- differential subsidy in an amount determined by the 
Board in accordance with Section 502 of the Act. 

NOW, THEREFORE, in consideration of the premises and of the 
mutual promises hereinafter set forth, the parties hereto agree as 
follows: 

SPECIAL PROVISIONS 

ARTICLE I. General Statement of Work. (a) The Contractor 
shall furnish all labor and material and shall perform all work 
necessary to construct, build, complete and deliver, at its own risk 
and expense, the three Vessels in strict accordance with the Plans and 
Specifications referred to in Article II hereof, and will do everything 
required of the Contractor by this Contract (these Special Provisions, 
the General Provisions attached hereto and made a part hereof, and 
the Plans and Specifications), including the installation of any out- 
fitting and equipment which the Plans and Specifications provide 


19 | 
| 


shall be furnished by the Owner and including the development of 
working plans all for the consideration of Fifty-Two Million, Six 
Hundred and Thirty Thousand, Nine Hundred and Eighty Dollars 
($52,630,980) (herein called the ''Contract Price"), together with 
such additions and subject to such deductions as are herein provided. 

(b) The Vessels shall be identified as Maritime | Administration 
Hull Nos. 91, 92, and 93, and Contractor's Hull Nos. 4585, 4586, and 
4587, and shall be constructed in the Contractor's plant or shipyard 
(hereinafter called the Shipyard"), located at Sparrows Point in the 
State of Maryland. Upon completion of the work with respect to each 
of the Vessels as required by this Contract, and after passing the tests 
provided for in the Plans and Specifications and in this Contract, each 
Vessel as so completed shall be delivered to the Owner by the Contractor, 
after five days notice to the Owner, alongside a safe and accessible pier 
at the Shipyard, where there must be sufficient water for the Vessel 
always to be afloat, custom to the contrary notwithstanding, free and 
clear of all liens and claims of every nature, except those arising out 
of the acts or omissions of the Owner, subject, however, to any 
guarantees provided in this Contract. Upon the completion, delivery 
and acceptance of each Vessel, the Owner shall give the Contractor a 
receipt for such Vessel and shall, within five days thereafter, remove 
or cause such Vessel to be removed from the Shipyard, 

(c) The work to be performed hereunder shall be commenced 
immediately, shall be prosecuted with due diligence, and shall be 
completed and delivery of the Vessels (in all respects complying with 
the terms of this Contract, including both Special and General Provisions 
hereof, and with the Plans and Specifications) shall be made as to MA Hull 
No. 91 on or before the date 775 days after the date of this Contract, 
as to MA Hull No. 92 on or before the date 836 days after the date of 
this Contract, and as to MA Hull No. 93 on or before the date 928 days 
after the date of this Contract. 
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ARTICLE II. | Plans and Specifications. The drawings or Plans 
and Specifications for the construction of the Vessels all as set forth, 
designated and described in Exhibit A attached to these Special 
Provisions and made a part hereof (herein collectively called the 
"Plans and Specifications") have, at or before the execution of this 
Contract, been identified by the signatures of the parties hereto and 
are hereby made a part hereof. 

ARTICLE MI. Owner's Work. Changes in the Plans and Specifica- 
tions directed by the Owner shall not be performed by the Contractor 
unless approved by the Board and if performed by the Contractor 
without such approval shall not constitute the basis for a change in 
the Contract Price or other claim against the Owner or the Board. 

ARTICLE IV. Payment of Contract Price. (a) Progress pay- 
ments on account of the Contract Price set out in Article I hereof, 
as adjusted, shall be made to the Contractor by the Owner and the 
Board as the contract work progresses at monthly or at such other 


intervals as the parties agree and as follows: 


(i) The Board shall pay the Contractor fifty per cent 
(50%) and the Owner shall pay fifty per cent (50%) of each 
progress payment on account of the Contract Price set out in 
Article I(a) hereof (excluding, however, the sum of One Hundred 
and Forty-Seven Thousand Dollars ($147,000) of the Contract 
Price for the national defense features incorporated in the 
Vessels), as such Contract Price (excluding national defense 
features) is increased or decreased on account of changes in 
the contract work, approved by the Board as eligible for 
construction-differential subsidy, and on account of the adjust- 
ments provided in Article VIII of these Special Provisions, 
determined by the Board to be allocable to the said Contract 
Price (excluding defense features). 
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(ii) The Board shall pay the Contractor one hundred per 
cent (100%) of that portion of each progress payment on account 
of One Hundred and Forty-Seven Thousand Dollars ($147,000) of 
the Contract Price set out in Article I(a) hereof for the national 
defense features incorporated in the Vessels as' said One Hundred 
and Forty-Seven Thousand Dollars ($147,000) ig increased or 
decreased on account of changes in the plans and specifications 
of the national defense features and on account of the adjustments 
provided in Article VIII of these Special Provisions determined by 
the Board to be allocable to said One Hundred ahd Forty-Seven 
Thousand Dollars ($147,000) of the Contract Price. 

(iii) The Owner shall pay the Contractor one hundred per 
cent (100%) of that portion of each progress payment covering 


increases in the Contract Price set out in Article I(a) hereof on 


account of changes of the Owner approved by the Board as changes 

not eligible for construction-differential subsidy, as adjusted on 

account of the adjustments provided in Article VII of these 

Special Provisions determined by the Board to be allocable to 

the Contract Price adjustment of said changes of the Owner not 

eligible for construction- differential subsidy. 
(iv) The Board shall pay the Contractor fifty per cent 

(50%) and the Owner shall pay the Contractor fifty per cent 

(50%) of any amounts not exceeding in the aggregate a total of 

Eight Hundred Eighty-eight Thousand Two Hundred Fifty-eight 

Dollars ($888,258.00) on account of any increases in the 

Contract Price pursuant to the provisions of Article 21(b) of 

the General Provisions of this Contract. The Owner shall pay 

the Contractor one hundred per cent (100%) of any amounts in 

excess of said Eight Hundred Eighty-eight Thousand Two Hundred 

Fifty-eight Dollars ($888,258.00) on account of any such 

increases. [/s/ W.J. McNeil, /s/ D.D. Strohmeier, 

/s/ Clarence G. Morse] 
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(b) Each of the progress payments herein provided in (a) above 
shall not exceed ninety-five per cent (95%) of the percentage of Contract 
Price (as adjusted) representing the percentage of contract work 
completed upon the|basis of work performed and material for the 
contract work delivered to the Shipyard of the Contractor, as deter- 
mined by the Board; provided that the Board and Owner shall, on such 
terms and conditions as the Board may prescribe, include as part of 
the value of the work performed on the Vessels, work performed by any 
subcontractor on materials, machinery or equipment to be installed 
in the Vessels although not yet delivered, if the title to such materials, 
machinery, or equipment included as part of the value of the work 
done on the Vessels shall have vested in the Shipyard, subject, however, 
to the subcontractor agreeing to bear the risk of loss of such materials, 
machinery, or equipment until delivered to the Shipyard. 

(c) Payment of the balance of the Contract Price, as adjusted 
by the Board and by the Owner in the percentages provided in paragraph 
(a) of this Article IV shall be made as follows: 1.25% of the Contract 
Price 90 days after acceptance of the first Vessel by the Owner; 

1.25% of the Contract Price 90 days after acceptance of the second 
Vessel by the Owner; 2.5% of the Contract Price 180 days after 
acceptance of the third Vessel by the Owner or 30 days after the final 
Contract Price has been determined, whichever is the later. 

(d) No payments shall be made except on bills, vouchers, or 
invoices submitted in such number or form and executed and attested 
in such manner as shall be prescribed by the Owner with the approval 
of the Board. 

ARTICLE V. Inspection and Audit. The books, files, and all 
other records of the Contractor and of any holding, subsidiary, 
affiliated or associated company, shall at all times be ‘subject to 
inspection and audit by representatives of the Board. 

The Vessels and the Shipyard of the Contractor shall at all times 


be subject to inspection by the Board and the Owner. 
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ARTICLE VI. Liquidated Damages. The per day liquidated 
damages provided for in Article 6 of the General Provisions of this 
Contract are, for the account of the Owner, as follows: 
(i) with respect to the first Vessel, the clara of $1,000 per 
day for the first one hundred and eighty days of} such delay, and 
$5,000 per day thereafter; 
(ii) with respect to the second Vessel, the sum of $1,000 
per day for the first ninety days of such delay, ae $5,000 per 
day thereafter; 
(iii) with respect to the third Vessel, $5,000 per day; 
and for the account of the Board the sum of $200 per Vessel per day. 
ARTICLE VII. Performance and Payment Bonds. (a) The dollar 
sum of the performance bond provided for in Article 22 of the General 


Provisions of this Contract is Ten Million Dollars ($10,000,000). 
(b) The dollar sum of the payment bond provided for in Article 22 


of the General Provisions of this Contract is Two ws HOR Five Hundred 
Thousand Dollars ($2,500,000), regardless of the number of vessels 
covered by this Contract. 


ARTICLE VIII. Insurance on the Vessels and vee (a) From 


the time the first material destined for inclusion as a/part of the 


Vessels becomes at risk at the Shipyard and until the Vessels have been 
physically delivered and accepted by the Owner, the Vessels and all 
materials, outfit, equipment and appliances to be installed on or in the 
Vessels, including all materials, outfit, equipment and appliances 


provided by the Owner for and used, or to be used in the construction 
thereof, shall, at the expense of the Contractor, be kept fully insured 
under full form (including pre-keel) Marine Builder's Risk Policies, 


including loss or damage caused by strikers, locked-out workmen, or 
persons taking part in labor disturbances, or riot or civil commotion, 
war risk policies and protection and indemnity policies or clauses, 
including loss of life and personal injury. The amount| of insurance 
shall be the value at risk at the Shipyard as determined by the 


Contractor but not less than the aggregate of the amounts paid to the 
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Contractor by the Owner and the Board plus the value as determined 
from time to time by the Owner, of any materials, outfit, equipment and 
appliances furnished by the Owner. The terms of the policies, and the 
insurance companies, underwriters, or underwriting funds shall at all 
times be satisfactory to the Owner and the Board. All policies of 
insurance shall be taken out in the name of the Contractor and the 
Owner and the United States of America, and all losses under such 
policies shall be made payable to the Board for distribution by it to 
itself, the Owner, and the Contractor, as their respective interests may 
appear. All cover notes and policies, with all premiums or other 
charges prepaid, shall be delivered to the Board for its approval and 
custody. Policies, if not in conformance herewith, shall be surrendered 
and cancelled upon direction of the Board and new policies procured in 
conformance herewith. 


(b) In the event that war risk insurance premiums paid by the 


Contractor are increased during the period of the contract work, the 
Contract Price shall be increased by the amount of such premium 
increase over the rate applying on the date of opening bids and in the 
event that war risk premiums paid by the Contractor are decreased, 
the Contract Price shall be decreased by the amount of such premium 
decrease. 

ARTICLE IX. Fuel Oil Consumption Guarantee. (a) The 
Contractor guarantees that the fuel oil consumption rate for the Vessels 
using 615 psig 905 F total temperature steam condition at the super- 
heater outlet, and when developing 18,000 total shaft horsepower in 
accordance with the conditions stipulated in the specifications for sea 
trials shall not exceed 0.539 pounds of fuel oil per shaft horsepower 
per hour. 

(b) The actual fuel consumption per shaft horsepower per hour 
shall be measured on an economy trial of the first Vessel constructed 
under this Contract and will be corrected to a standard of 18,500 btu's 
per pound of fuel oil and for specified heat balance conditions, and such 
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corrected fuel rates will be used in computing the following adjustments 
for fuel rates with respect to each Vessel to be delivered hereunder, it 
being understood that while only the first Vessel shall be subjected to 
such economy trial, the adjustments for fuel rates shall apply to each 
Vessel delivered: | 
(i) In the event the corrected fuel consumption rate shall 
exceed said guarantee fuel oil consumption rate under the 
conditions previously stipulated the Contractor shall pay 
to the Owner as liquidated and agreed damages, and not 
as a penalty, an amount equal to $40,000.00 for each interval 
of one one-hundredth (0.01) of a pound of fuel oil per shaft 
horsepower per hour, or pro rata for each fraction thereof, 
by which the corrected fuel oil consumption rate shall 
exceed 0.544 pounds of fuel oil per shaft horsepower per hour. 
In the event the corrected fuel oil consumption rate is less 
than the guaranteed fuel oil consumption rate under the 


conditions previously stipulated, a premium shall be paid 


by the Owner to the Contractor, said premiums to be an 
amount equal to $20,000.00 for each interval of one one- 
hundredth (0.01) of a pound of fuel oil per ishaft horsepower 
per hour, or pro rata for each fraction thereof, by which 
the corrected fuel oil consumption rate is less than 0.534 
pounds of fuel oil per shaft horsepower per hour. 

ARTICLE X. Renegotiation. (a) To the extent required by law, 
this Contract is subject to the Renegotiation Act of 1951 (P.L. 9, 82d 
Cong., 65 Stat. 7) as amended (P.L. 764, 83d Cong., 68 Stat. 1116; 

P.L. 216, 84th Cong., 69 Stat. 447; P.L. 85-930, 85th Cong., 72 Stat. 
1789) and to any subsequent act of Congress providing |for the renegotia- 
tion of contracts. Nothing contained in this clause shall impose any 
renegotiation obligation with respect to this Contract or any subcontract 
hereunder which is not imposed by an act of Congress |heretofore or 
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hereafter enacted. Subject to the foregoing, this Contract shall be 
deemed to contain all the provisions required by Section 104 of the 
Renegotiation Act of 1951, and by any such other act, without subsequent 
contract amendment specifically incorporating such provisions. 

(b) The Contractor agrees to insert the provisions of this clause, 
including this paragraph (b), in all subcontracts, as that term is 
defined in Section 103g of the Renegotiation Act of 1951 or in any 
subsequent act of Congress providing for the renegotiation of contracts. 

ARTICLE XI., Amendments to General Provisions. 

(a) On page 5 of the General Provisions, add the following sub- 
article after sub-article 4(e): 

"(f) In the event the Specifications provide a Contract Price 
dollar allowance for specified material or equipment to be 
purchased by the Contractor upon direction of the Owner, 
with the approval of the Board, such purchases shall be 
made in conformity with the provisions of General Order 
No. 37 of the Federal Maritime Board. The Contract Price 


will be adjusted in accordance with the provisions of this 


Article 4 to the extent that the total of such purchases are 
greater or less than the allowance provided for in the 
Specifications." 

(b) With reference to page 25 and page 26 of the General 
Provisions, delete Article 21, "Patent Infringement” in its entirety 
and substitute in the place and stead thereof the following: 

“Article 21. Patent Infringement. (a) The Contractor shall 
be responsible for any and all claims against the Owner, 
the Board or the Vessel, for infringement of patent or 
patents in the construction or in the use of the Vessel 
as constructed by the Contractor (excepting claims arising 
out of material supplied to the Contractor by the Owner or 
the Board) and the Contractor shall defend, save harmless 
and indemnify the Owner, the Board, and the Vessel against 
all such claims and against all costs, expenses, charges, 


| 
27 | 


and damages which the Owner, the Board, or the Vessel 
may be obligated to pay by reason thereof, including 
expenses of litigation, if any, provided that the foregoing 
shall not apply to inventions covered by application for 
United States Letters Patent which, during the performance 
of this contract, are being maintained in secrecy, under 
the provisions of 35 U.S.C., Sections 181-188, nor shall 
the Contractor be obligated to indemnify the Board for any 
infringement of United States Letters Patent resulting 
from compliance by the Contractor with specific written 
instructions of the Board relating to patent matters or to 
indemnify the Owner or the Board for an infringement of 
United States Letters Patent resulting from the use or 
disposition of material furnished to the Contractor by the 
Owner or the Board; provided, further, that upon any such 
claim being made against said parties or any thereof, the 
Contractor shall be notified promptly of such claim and 
also of any suit brought in connection therewith and shall be 
given an opportunity to defend the same; and provided, 
further, that no payment on account of any such claim shall 
be made by the Owner or by the Board unless either with the 
consent of the Contractor or pursuant to the decree of a 
proper court or tribunal. 
"(b) Notwithstanding the provisions of ‘Paragraph (a) 
of this Article 21, it is agreed that in the event Pan Atlantic 
Steamship Corporation or a subsidiary or the parent of 
such corporation secures or obtains exclusive rights under 
a United States patent covering a system for the movement, 
handling and carriage of cargo over both land and sea 
where one of the elements of such patented system is a 
cellular designed container ship and which system 
incorporates two or more of the following elements: 
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(i) cargo containers, (ii) latching devices whereby such 


containers may be stacked in or on, lifted to, or secured 


in or to ships, railroad flatcars, and/or truck chassis, 


(iii) specially designed truck chassis and/or railroad flat- 
cars to receive such containers, and (iv) specially designed 
gantry cranes for the loading and unloading of such containers 
aboard ‘ship; said patent being secured pursuant to patent 
application on file with the United States Patent Office on 
the date of opening bids with respect to this contract, and 
should any claim be made against the Owner, the Board, 
the Vessel or the Contractor for infringement of such system 
patent on account of the construction of or use of the Vessel 
as constructed by the Contractor, the contract price shall 
be increased by the amount of any royalty agreed to by the 
Owner and the Board and paid by the Contractor to and 
accepted by Pan Atlantic Steamship Corporation, its parent 
or subsidiary as the case may be, in full discharge of any 
such claim, or in the event such royalty is refused, the 
contract price shall be increased by the amount of any 
final judgment against the Contractor for infringement 
of any such system patent referred to in this paragraph. 
In the event any final judgment is secured against the Owner, 
the Board, or the Vessel or payments are made by the 
Owner or the Board for or on account of the infringement 
of any such system patent referred to in this paragraph, 
the provisions of Paragraph (a) as to indemnification shall 
apply to said judgments or payments provided, however, 
the contract price shall be increased accordingly in an 
amount equal to such indemnity payments." 
IN WITNESS WHEREOF, THE UNITED STATES OF AMERICA, 
represented as aforesaid, has caused this contract to be executed on 
its behalf in three counterparts the 26th day of February, 1960, 
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GRACE LINE INC. has caused this contract to be executed on its behalf 
in three counterparts the 26th day of February, 1960, and BETHLEHEM 
STEEL COMPANY has caused this contract to be executed on its behalf 
in three counterparts the 26th day of February, 1960, with the intent that 
each counterpart shall have full force and effect independently of the 
others, but full performance of one shall be full performance of all. 
ATTEST: UNITED STATES OF AMERICA 

BY: FEDERAL MARITIME BOARD 
[SEAL] 
/s/ James L. Pimper BY: /s/ Clarence G. Morse 

Secretary Chairman 

ATTEST: GRACE LINE INC. 
[SEAL] 


/s/_ Robert C. Alsop BY: /s/ W.J. McNeil 
Assistant Secretary President; 


ATTEST: BETHLEHEM STEEL COMPANY 
[SEAL] | 


/s/_E.J. O'Brien BY: /s/_D.D. Strohmeier 
Asst. Secretary Vice President 


Approved as to form: 


/s/ John F. Harrell 

Assistant General Counsel 
Division of Construction Contracts 
Federal Maritime Board 
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EXHIBIT A 
Specifications for Cargo Passenger Ship for Grace Line Inc. - 
U.S. Maritime Administration Design C4-S1-49a - dated June 30, 
1959. 
Modification No. 1 - to Specifications for Cargo Passenger Ship 
for Grace Line Inc. - U.S. Maritime Administration Designation 
C4-S1-49a - dated September 18, 1959. 
Modification No. 2 to Specification for Cargo Passenger Ship for 
Grace Line Inc. - U.S. Maritime Administration Designation 
C4-S1-49a - dated October 15, 1959 
Supplement No. 1 - to Specifications for Cargo Passenger Ships 
for Grace Line Inc. - U.S. Maritime Administration Designation 
C4-S1-49a - dated September 25 1959 and modifications thereto 
dated October 15, 1959. 
Contract Plans (as altered by the respective alterations dated 
September 18, 1959). 


GGS Co. Plan No. 
$5-0-54 - Fore Body Lines 
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$5-0-55 -Aft Body Lines 


$9-2-51 -General Arrangement, "D'' Deck and Below 
and Inboard Profile 


S9-2-52;Alt. 1 -General Arrangement, "C" Deck and Above 
$11-11-51;Alt. 2 -Midship & Type Sections 

Guidance Plans (as altered by the respective alterations dated 
September 18, 1959. 


GGS Co. Plan No. 


S9-5-52 -Outboard Profile 
$11-11-53; 


Sheets 1 & 2, Alt. 2; 
Sheet 3, Alt. 1 -Steel Scantlings 


$16-5-2 ~Elevators & Conveyors, Typical Arrange- 
ments & Details 


S29- 1-66 -Capacity Plan 
S30-0-51 -Arrangement of Stores, 'B" Deck 


S33-1-51;Alt. 1 


$33-1-52; Alt. 
$33-1-53;Alt. 
S33-1-54; 
$33-1-55;Alt. 
S34-1-56;Alt. 
$38-1-51; 


$39-1-51 
S40-1-1 
840-1-2 
$40-1-3 
840-1-4 
S40-1-5 
S40-1-6 
$40-1-7 
S40-1-8 
S48-1-1 
S48-10-52 
S60-0-1; Alt. 1 


S62-1-1 
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-Arrangement of Quarters, Main Deck and 
"B" Deck Aft 
-Arrangement of Quarters, "A" Deck 


-Arrangement of Quarters, Prom. Deck 


-Arrangement of Quarters, Sun Deck 
-Arrangement of Quarters, Bridge Deck 


-Arrangement of Galley, 'Pantries & Bar 


-Air Conditioning, Ventilation, Diagrams 
and Equipment Lists (29 sheets) except as 
altered by Alteration 1, jas to sheets 1, 3, 

5, 6, 8, 9, 11, 14, 15, 17, 18, 19 & 21. 


-Cargo Refrigerated Spaces, Deck Heights, 
Clearances & Insulation! 


-Arrangement of REE Plan, Engine 
Room Floor 


-Arrangement of Machinery, Plan, 
Auxiliary Machinery Flat 


-Arrangement of Machinery, Plan, '"'B" 
and "C"' Decks 


-Arrangement of Machinery, Plan, Main 
Deck and Above 


-Arret. of Machinery, Elevation, Stbd. 
Looking to C.L. 


-Arrgt. of Machinery, SEED, C.L. 
Looking to Port 


-Arrgt. of Machinery, Section at Fr. 129 
Looking Forward 


-Arrgt. of Machinery, Section at Fr. 129 
Looking Aft 


- Piping Diagrams (Sheets)1 to 25 inclusive) 
except as altered by Alteration 1 as to 
sheets 1, 1A & 11. | 


-Heat Balance Diagram 


-Arrgt. of Electrical Equipment in 
Navigating & Electronic Spaces 


-Arrgt. of Main & Emergency Switchboards, 
Front View 
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$62-2-1 - Power Distribution Schematic Diagram 
(Sheets 1 & 2) 


$63-1-1 - List of Motors and Controls except as 
altered by Alteration 1 as to sheets 1, 2, 
7,12, 13, 14& 15 


S67-0-1; Alt. 1 -Antenna Arrangement (bound in Spec.) 
S93-0-51 - Fire Control Diagram 


Appendix A - Proposed Owner supplied equipment for 
MA Design C4-S1-49a 


The following items, for which separate bid prices were required 
by the Specifications, are hereby made a part of the Specifications. 
(1) ¥abricate swimming pool sides and bottom with mild steel 
and cover with ceramic tile as specified in Section 2, 
Article 15 of the Specifications. 
Provide resin impregnated fiber glass insulated doors and 
plugs manufactured by Bailey Refrigeration Co., Inc., or 
equal, as specified in Section 4, Article 9 of the Specifications. 
Provide white plastic lifeboats in lieu of aluminum lifeboats, 
as specified in Section 16, Article 2 of the Specifications. 


Provide six (6) constant tension mooring winches and ac- 


cessories and make eliminations, as specified in Section 81, 


Article 6 of the Specifications. 
Provide an actuated fin stabilizer system, complete with all 
structural work, hull fittings, etc., as specified in Section 
81, Article 4 of the Specifications. 
The following items, for which separate bid prices were required 
by the Specifications, are not made a part of the Specifications. 
(1) Exclude coating Monel Swimming pool with epoxy of selected 
color, as specified in Section 2, Article 15 of the Specifica- 
tions. 
Exclude providing insulated doors and plugs of composite 
materials (wood and plastic or metal and plastic) as 
manufactured by Eastern Cold Storage Co., Inc., or equal, 
as specified in Section 4, Article 9 of the Specifications. 
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Exclude providing wood gratings in cargo reefer spaces in 


lieu of pallet gratings, as specified in Section 7, Article 10 


of the Specifications. 


| 
Exclude four (4) constant tension mooring winches and ac- 


cessories and for eliminations, as specified in Section 81, 
Article 6 of the Specifications. 
Exclude provision for manual gantry crane controls only, 
in lieu of automatic controls, as specified in Section 81, 
Article kk 17 of the Specifications, but provide gantry 
crane controls as specified. [/s/ Clar. G. Morse, 
/s/ W.J. McNeil, /s/ D.D. Strohmeier] | 
Exclude a cargo dehumidification system for container holds, 


as specified in Section 12, Article 16 of the Specifications. 


FEBRUARY 


ARTICLE 1. 
ARTICLE 2. 
ARTICLE 3. 
ARTICLE 4. 


ARTICLE 5. 
ARTICLE 6. 
ARTICLE 7. 


ARTICLE 8. 


ARTICLE 9. 


ARTICLE 10. 
ARTICLE 11. 
ARTICLE 12. 
ARTICLE 13. 


ARTICLE 14. 


ARTICLE 15. 


ARTICLE 16. 
ARTICLE 17. 


ARTICLE 18. 
ARTICLE 19. 
ARTICLE 20. 


, 1960 CONTRACT NO. FMB-104 


FEDERAL MARITIME BOARD 
GENERAL PROVISIONS 


Purpose 
Definitions 
Interpretation of Plans and Specifications 


Changes in Plans and Specifications and 
Adjustments of Contract Price for Changes 
Increasing or Decreasing Contract Work 


Extension of Time 
Liquidated Damages for Delay in Delivery 


Items of Material Furnished by the Owner 
and the Board - Receipt and Care - Delays 


Material and Workmanship - Domestic 
Preference 


Inspection - Approval of Plans 
Oil and Water 

Trials 

Additional Trials - Expenses 


Post Trial Inspection - Acceptance and 
Damages 


Guaranty Period - Liability for Defective 
Work or Material 


Report of Cost - Excess Profit - Sub- 
contractors 


Title 


Rights of Owner and Board in Respect to 
Engineering and Design Data 


Taxes 
Liens 


Injury to Employees and Others - Damage 
to or Loss of Property 
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ARTICLE 21. Patent Infringement 
ARTICLE 22. Performance and Payment Bonds 
ARTICLE 23. Labor Provisions 


ARTICLE 24. Eight-Hour Law - Overtime 
Compensation 


ARTICLE 25. Prohibition Against Discrimination in 
Employment and Use of Convict Labor 


ARTICLE 26. Contractor to Comply with all Laws and 
Regulations 


ARTICLE 27. Computation of Time 

ARTICLE 28. Optional Termination by the Board 
ARTICLE 29. Events of Default of Contractor 
ARTICLE 30. Action by Owner and Board Upon Default 
ARTICLE 31. Default of Owner in Contract Payments 
ARTICLE 32. Fees 


ARTICLE 33. Officials Not to Benefit Nor be 
Employed 


ARTICLE 34. Assignment of Claims 


ARTICLE 35. Appointment of Representatives of Owner 
or Board 


ARTICLE 36. Disputes 
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Article 1. PURPOSE. -- These General Provisions form a part 
of the contract bearing the number designated upon the first index 
page hereof. 

Article 2. DETINITIONS. -- As used throughout this contract 
the following terms shall have the meanings set forth below: 

(a) The term "Board" means the Federal Maritime Board. 

(b) The term "Contractor" means the ship contractor who 
in this contract has contracted to perform the contract work. 

(c) The term "Owner" means the corporation which is 
designated as "owner" in the Special Provisions of this contract. 

(d) The term "Vessel" means the new vessel or the several 
new vessels or each of such several new vessels, if this contract covers 
the construction of a new vessel or of several new vessels; or the 
vessel or the several vessels or each of the several vessels to be 
reconstructed or reconditioned, if this contract covers the reconstructing 
or reconditioning of a vessel or of several vessels. 

(e) The term "delivery date” means the date on which the 
Contractor delivers to the Owner the completed new vessel, or the 
respective date on which the Contractor delivers to the Owner each of 
the completed new vessels, or the date on which the Contractor delivers 
to the Owner the reconstructed or reconditioned vessel, or the respective 
date on which the Contractor delivers to the Owner each of the 
reconstructed or reconditioned vessels, depending upon whether this 
contract covers the construction of a new vessel, the construction of 
several new vessels, the reconstructing or reconditioning of a vessel, 
or the reconstructing and reconditioning of several vessels. 

(f) The term "contract delivery date" means the date or 
the respective dates provided in the Special Provisions for the delivery 


to the Owner by the Contractor of the completed new vessel or vessels 


or the reconstructed or reconditioned vessel or vessels, as such date 
is extended pursuant to the terms of this contract. 
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(g) The term "material" includes but is not limited to any 


raw, in process or manufactured machinery, equipment, component, 
accessory, part, assembly or product of any kind which will be a direct 
material cost charge to the contract work. | 
(h) The term "contract work" means all of the construction, 
reconstructing or reconditioning work to be performed by the Contractor 
pursuant to the provisions of the Special Provisions, the Plans and 
Specifications and the General Provisions of this contract. 
(i) The term "Shipyard" means the site of the contract 
work, that is, the Contractor's shipyard, plant, or other site or 
location as is specifically provided in this contract as the place of 
performance of the contract work. 
(j) The term "the contract" or "this contract” means the 
contract bearing the number designated upon the first index page hereof 
and collectively includes the Special Provisions, the Plans and Specifica- 
tions and the General Provisions of said contract. | 
(k) The term "subcontract" means any agreement (purchase 
order, requisition or other form of agreement) between the Contractor 
(or in the case of a subcontractor, between such subcontractor) and any 
third party excluding employees covering the performance of any of 
the construction, reconstructing or reconditioning on or for a vessel or 
portion thereof or for the manufacture or furnishing of any service 
directly for such construction, reconstructing or reconditioning. 
Article 3. INTERPRETATION OF PLANS AND SPECIFICATIONS. 
-- If any discrepancy, difference, or conflict exists between the 
Special Provisions or the General Provisions of this contract and the 
Plans and Specifications, then, to the extent of such discrepancy, 
difference, or conflict only, the Plans and Specifications shall be 
ineffectual and the said Special Provisions or General Provisions shall 
prevail; but in all other respects the Plans and Specifications shall 
be in full force and effect. If there is any conflict between the Special 
Provisions and the General Provisions as to such conflict the 
Special Provisions shall prevail. If there is any confli¢t between the 
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Plans and Specifications, as to such conflict the Specifications shall 
prevail; provided, however, any work called for by the Specifications 
and not shown on the Plans and any work shown on the Plans but not 
called for in the Specifications shall be performed by the Contractor 
as a part of the contract work. Any question as to whether the Plans 
and Specifications are in conflict with the Special Provisions or the 
General Provisions of this contract and any question as to any conflict 
or discrepancy between the Plans and Specifications themselves, or 
between the Special and the General Provisions, shall be brought to the 
attention of the Owner by the Contractor; in such cases specific 
directions, approved by the Board, shall be given in writing by the 
Owner to the Contractor and the Contractor shall comply with such 
directions. 

Article 4. CHANGES IN PLANS AND SPECIFICATIONS AND 
ADJUSTMENTS OF CONTRACT PRICE FOR CHANGES INCREASING 
OR DECREASING CONTRACT WORK. -- 

(a) The Contractor shall not depart from the requirements 
of the Plans and Specifications without prior written authorization by 
the Owner, approved by the Board. In making application to the 
Owner for approval of a change in the Plans and Specifications, the 
Contractor shall set forth clearly the reasons for and the advantages 
of such change and shall submit its preliminary estimate of the change 
in cost, weight, moments and centers and delay in delivery of the 
Vessel, which estimate shall be accompanied by a full description of 
the completed work which would be eliminated or would have to be 
modified, of the acquired material which would not be used if the change 
is approved and of the effect, if any, of the proposed change upon any 
guarantee of the Contractor under this contract. The Owner shall 
consider the Contractor's request with all expedition and dispatch and 
shall present promptly all relevant data to the Board for approval, 


together with the Owner's recommended approval or disapproval of 
the Contractor's request. The Owner shall advise the Contractor in 


writing of its decision on the Contractor's request, as approved by 
the Board. 
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(b) The Owner, with the approval or authorization of the 
Board, may direct any change in the Plans or Specifications effecting a 
deduction from or an addition to the contract work set out therein within 
the general scope thereof; provided, however, if a directed change in 
the Plans and Specifications affects a Specific guarantee set out in the 
Specifications or in the Special Provisions and such effect is noted by 
the Contractor in its estimate of the change the guarantee will be 
modified to the extent determined by the Board. The Contractor shall 
proceed promptly with all changes authorized or directed by the Owner, 
and approved or authorized by the Board, as provided in this Article 4; 
provided, however, if the Board determines that the performance of the 
increased work incident to a major change will subject the Contractor 
to damages from the consequent delay of other work of the Contractor 
then under contract, the Contractor shall not be required to proceed 
with such additional work unless the Owner agrees to pay to the 
Contractor such damage costs as determined and approved by the Board. 

(c) The Owner may, in connection with the consideration of 
a proposed change in the Plans and Specifications, initiated by the Owner, 
and, if such proposed change makes a major change in the Plans or 
Specifications, with the approval of the Board, request) the Contractor 
to submit to the Owner the Contractor's preliminary estimate of the 
change in cost, weight, moments and centers and delay in delivery of 
the Vessel which estimate shall be accompanied by a full description 
of the completed work which would be eliminated or would have to be 
modified, of acquired material which would not be used if the change is 


approved and of the effect, if any, of the proposed change on any 


guarantee of the Contractor under this contract and if the change is a 
major change the damage cost referred to in 4(b) above. Said detailed 
estimate shall be submitted to the Owner within the time determined 
by the Board to be reasonably required for the preparation of such 
estimate. The Owner and the Board shall consider such preliminary 
estimate. Within a reasonable time the Contractor shall be directed to 
proceed by the Owner, as approved by the Board, or shall be advised 


40 


by the Owner that the proposed change will not be directed. In the event 
the proposed change is not directed, and the Board determines that the 
change proposed was a major change in the contract work, the Contractor 
shall be reimbursed for the engineering and estimating costs involved 
as determined by the Board. 
(ad) Promptly and within a reasonable time as determined 
by the Board after receipt of directions from the Owner, as approved 
or authorized by the Board, to make a change in the Plans and Specifica- 
tions, or authorization by the Owner as approved or authorized by the 
Board of a change iin the Plans and Specifications requested by the 
Contractor, the Contractor shall furnish to the Owner, in writing, a 
statement of its detailed estimate of the net increase or decrease in 
the cost of the contract work and probable delay in delivery of the 
Vessel to result from such change. In the event the Contract Price 
is subject to adjustment on account of changes in labor and material 
indices (escalation), the labor cost included in the preparation of such 
estimate shall be calculated on the basis of the Contractor's average 
hourly earned rates for direct labor in effect during the 'base month" 
designated in the Article in the Special Provisions providing for the 
adjustment of Contract Price for increase or decrease in labor costs. 
(e) The Owner shall transmit such statement to the Board 
which shall consider the Contractor's statement and on the basis thereof 
and on the basis of such other evidence as the Board may deem relevant 
shall, as soon as practicable, approve or disapprove the Contractor's 
estimate. The Owner shall promptly notify the Contractor of the Board's 
approval or disapproval of the Contractor's estimate. Notwithstanding 
a dispute in connection with the Contractor's estimate of the cost of a 
change, the Contractor shall, nevertheless, proceed promptly with the 
work covered by such directed or approved change. One hundred and 


ten per cent (110%) of the net increase in estimated cost, if any, resulting 


from all change cost estimates, as approved or as finally determined, 
shall be added to Contract Price as an adjustment thereof. In the event 
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of a net decrease in contract cost in the total of all such cost estimates 
the Contract Price shall be reduced by the amount of jsuch net decrease. 
Article 5. EXTENSION OF TIME. -- (a) In case of any delay 
caused by the Owner, by the Board, or by any other agency or 
instrumentality of the United States, or by any one or|more of them, or 


in the case of the occurrence of any cause of delay beyond the control 
of the Contractor, including without limitation, Government priorities, 
intervention by or delays caused by civil, naval, or military authorities, 
acts of God (other than ordinary storms or inclement weather conditions), 
earthquakes, explosions, lightning, flood, fire, strikes, or other industrial 
disturbances, riots, insurrections, war, sabotage, vandalism, blockades, 
embargoes, epidemics, written notice thereof and of the anticipated 
effect thereof, when knowledge thereof has come to the Contractor, 
shall be given promptly by the Contractor to the Owner. Within twenty 
(20) days (or such longer period as the Owner may allow) after such 
cause of delay has ceased to exist, the Contractor shall furnish to the 
Owner a statement of the actual delay resulting from such cause. The 
Owner shall submit the Contractor's statement to the Board together 
with any information and comments it deems relevant for the Board's 
use in determining whether such delays were caused by any cause set 
out in this Article 5(a). 
(b) On the basis of the statements and infdrmation furnished 
to the Owner by the Contractor, which the Owner shall transmit to the 
Board, in regard to change in delivery as provided in paragraph (a) 
of Article 4 of these General Provisions and as provided in paragraph 
(a) of this Article 5, and on the basis of such other evidence as the 
Board shall deem relevant, the Board shall determine the number of 
days that the date provided in the Special Provisions for the delivery 
date of the Vessel shall be advanced or extended by reason of a change 
in Plans and Specifications or caused by a cause set out in paragraph (a) 
of this Article 5; provided, however, that no extension of delivery date 
shall be granted on account of the delay of subcontractors (including 


material suppliers) unless ‘such delay was due to causes beyond the 
| 
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control of the subcontractor including the specific causes enumerated 
in paragraph (a) of this Article 5. 


(c) The determination of any and all extensions of time 


for delivery of the Vessel provided for in paragraph (b) of this Article 


5 shall be postponed, without prejudice to the rights of the Contractor 
or the Owner, until the Vessel has been delivered. 

Article 6. LIQUIDATED DAMAGES FOR DELAY IN DELIVERY.-- 
(a) In the event the Contractor fails to deliver the Vessel on or before 
the delivery date provided in the Special Provisions, as said contract 
delivery date may be extended pursuant to Article 5 of these General 
Provisions, the Owner and the Board will suffer damages which are 
difficult of ascertainment, so that it is agreed by the Contractor and 
the Owner and the Board that the sum set out in the Special Provisions 
as the per day liquidated damages represents the damages to the 
Owner and the Board for each day of delayed delivery, and the Contractor 
shall pay to the Owner and the Board in discharge of its obligation to 
the Owner and the Board for its failure to deliver the Vessel on the 
contract delivery date as such date has been extended pursuant to the 
provisions of this contract, liquidated damages, and not as a penalty, 
the said sum as per day liquidated damages, for each calendar day or 
part thereof elapsing from the contract delivery date until the delivery 
date of the Vessel. The payment of such liquidated damages shall not 
affect any other rights or remedies of the Owner or the Board hereunder 
as to matters other than the date of delivery. Such liquidated damages 
shall not be considered as an allowable item of cost in the determination 
of profit under the provisions of Article 15 of these General Provisions. 

Article 7. ITEMS OF MATERIAL FURNISHED BY THE OWNER 
AND THE BOARD - RECEIPT AND CARE - DELAYS. -- (a) The 
Owner and the Board reserve the right to furnish to the Contractor 
items of material required for the contract work on the Vessel which 
pursuant to the Special Provisions or the Plans and Specifications are 
to be furnished by the Contractor, in which event the Contract Price 
shall be adjusted pursuant to the provisions of Article 4 of these 
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General Provisions (and in the event the Contract Price is subject to 
adjustment for changes in labor and material indices (escalation) 
appropriate revisions shall be made in the quarterly material quotas 
set out in the Special Provisions). The Owner and the Board shall pay 
to the Contractor the costs of the Contractor, as determined by the 
Board resulting from delay in delivery of such item of material, furnished 
by the Owner or the Board beyond the time the Contractor would have 
secured the delivery of said item to the shipyard if it had been furnished 
by the Contractor, provided, however, in determining such delay in 
furnishing such item of material the Owner or the Board shall be 
entitled to an extension of delivery time for the causes of delay provided 


in Article 5 of these General Provisions (excluding, however, delays 
caused by the Owner or the Board). In connection with the determination 
of the Board referred to herein, the Owner may submit comments and 
information in regard to Contractor's claim which shall be considered 
by the Board. | 


(b) The Contractor shall, as a part of the contract work, at 


its own risk, receive, inspect, check, store, protect, insure and install 
aboard the Vessel all of the items of material to be furnished to the 
Contractor by the Owner pursuant to the Plans and Specifications or 
the Special Provisions, or paragraph (a) of this Article 7. 

(c) Should the Owner, with the approval of the Board, direct 
the Contractor to receive, inspect, check, store, protect, insure, or 
install additional items of material furnished to the Contractor by the 
Owner, or by the Board, which are in excess of the items to be 
furnished by the Owner to the Contractor pursuant to the Plans and 
Specifications or the Special Provisions, the cost of the services per- 
formed in connection with such additional items of material shall be 
treated as a change pursuant to Article 4 of these General Provisions. 

(d) If the Owner, as approved by the Board, so directs, 
all or any of the items of material to be furnished by the Owner pursuant 
to the Plans and Specifications or the Special Provisions shall be 
furnished by the Contractor and the furnishing of such items of 
material shall be treated as a change pursuant to Article 4 of these 
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(e) In the event the Specifications provide that the Owner 
or the Board shall furnish to the Contractor specified items of 
material on or before the specific dates set out therein, or as such 
dates may be changed or extended by the agreement of the parties, 
the Owner and the Board shall pay to the Contractor the costs of the 
Contractor, as determined by the Board, resulting from a failure of 
the Owner and the Board to deliver such items on or before the 
respective delivery date therefor as it may be changed or extended; 


provided, however, that in the event of a delay in the furnishing of 


such items of material by the Owner or the Board, the Owner and the 
Board shall be entitled to an extension of delivery time for the causes 
of delay provided in Article 5 of these General Provisions, excluding, 
however, delays caused by the Owner or the Board. 

Article 8. MATERIAL AND WORKMANSHIP - DOMESTIC 
PREFERENCE.-- (a) All of the contract work shall be performed by 
the Contractor in compliance with the requirements of the American 
Bureau of Shipping and all Government and other agencies having 
jurisdiction over the contract work; provided, however, in the event 
there is a change in such requirements subsequent to a date one month 
prior to the date of opening bids which increases or decreases the 
contract work the contract price shall be adjusted pursuant to the 
provisions of Article 4 of these General Provisions. 

(b) Unless otherwise specifically provided in the Plans 
and Specifications, all workmanship and material incorporated in the 
Vessel are to be new and of a suitable grade of their respective kinds 
for their purpose. Where items of material are referred to in the 
Plans and Specifications as "equal to" any particular standard, the 
Board shall decide in case of dispute, the question of equality. Such 
decision shall be subject to the provisions of Article 35 of these 
General Provisions, When required by the Plans and Specifications 
or when called for by the Owner, the Contractor shall furnish to the 
Owner for its information the names of the manufacturers of the 
principal items of machinery or other equipment that it contemplates 
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incorporating in the contract work. When required by|the Plans and 
Specifications or when called for by the Owner, the Contractor shall 
furnish the Owner with complete information concerning the material 
which it contemplates incorporating in the contract work. 

(c) In the performance of the contract work the Contractor, 
subcontractors, materialmen, or suppliers shall use so far as practicable, 
only articles, materials, and supplies of the growth, production or 
manufacture of the United States as defined in Paragraph K, Section 401 
of the Tariff Act of 1930. 

Article 9. INSPECTION - APPROVAL OF PLANS. -- (a) All 
material and workmanship (except as otherwise provided in the Plans 
and Specifications) shall be subject to inspection, by representatives 
of the Owner, of the Board, of the American Bureau of Shipping and of 
all Government agencies having jurisdiction in the premises at any 
and all proper times during manufacture and during the performance 
of the contract work at any and all places where such manufacture and 
performance of contract work are carried on. 


(b) The Contractor shall furnish promptly, without additional 
charge, all reasonable facilities and material, including suitably furnished 
offices (to be at least equivalent to the offices of the Contractor's 
employees of comparable responsibility) with light, heat and air 
conditioning, as required by climatic conditions, telephones, desks, 
drawing tables, and filing cabinets, necessary for the safe and convenient 
administration of the inspections, tests and audits that may be required 
by the representatives of the Owner and of the Board referred to in 
paragraph (a) of this Article 9. 

(c) Blueprints of all working plans as they are prepared 
during the progress of the contract work shall be submitted (in such 
numbers as may be required by the Specifications) to the Owner's and 


the Board's representatives who shall promptly take appropriate 


action. Until working plans covering the contract work have been 
approved by the Owner and the Board commencement of such work shall 
be at the Contractor's own risk. 
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(d) All comment of the Board as to inspection shall be 
made to the Contractor through the Owner. The Owner shall promptly 
pass on all work and material conforming to the requirements of this 
contract, and shall promptly reject all work and material not conforming 
to the requirements of this contract. Such rejected workmanship shall 
be satisfactorily corrected and such rejected material shall be satis- 
factorily replaced or, with the approval of the Owner, corrected to 
conform to the requirements of the Plans and Specifications and of 
this contract with proper material without charge therefor, unless 
such work or material shall have been furnished by the Owner or the 
Board, in which event the remedying of such defective work, or the 
replacing of such defective material, if performed by the Contractor, 
shall be treated as a change pursuant to Article 4 of these General 
Provisions. The Contractor shall promptly segregate and remove 
such rejected material. 

(e) All inspection and tests by the Owner and the Board 
shall be performed in such manner as not unnecessarily to delay the 
contract work. 

Article 10. OIL AND WATER. -- The Owner, in addition to 
Contract Price, shall pay the Contractor for the lubricating oil, diesel 
oil, fuel oil and fresh water left on board the Vessel in storage tanks 
at the delivery and acceptance of the Vessel at the prevailing market 
prices at the time and place of such delivery. 

Article 11. TRIALS. -- The Vessel shall have the trials and 
tests provided in the Plans and Specifications, in the Special Provisions 
and in these General Provisions. All expenses of such trials and tests 
including subsistence and lodging of all persons on the Vessel reasonably 
necessary for the trials and tests shall be borne by the Contractor, and 
all such expenses of persons on the Vessel not reasonably necessary 


for the trials and tests but who are on board pursuant to written request 
of the Owner or the Board for their purposes, shall be handled as a 
change pursuant to Article 4 of these General Provisions. Sea trials 


will be conducted under the supervision of the Maritime Administration's 
Trial Board. 
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Article 12. ADDITIONAL TRIALS - EXPENSES. -- If, at and 
upon the trials required by the Plans and Specifications, by the Special 
Provisions and by the General Provisions, there shall be any failure of 
the Vessel to meet the applicable requirements of the Plans and Specifica- 
tions, the Special Provisions and these General Provisions, the 
Contractor shall be entitled to make further trials, sufficient in number, 
as determined by the Board, to demonstrate the compliance with the 
Plans and Specifications, the Special Provisions and these General 
Provisions; provided the expenses of such additional trials shall be 
governed by the provisions of Article 11 of these General Provisions. 

Article 13. POST TRIAL INSPECTION - ACCEPTANCE AND 
DAMAGES. -- After the trials required by the Plans and Specifications, 
by the Special Provisions and by these General Provisions, or directed 
by the Owner, as approved by the Board, as a change, have been 
completed the Vessel shall be returned to the Shipyard, and in cases 
where the performance is in question, the machinery of the Vessel 
shall be opened up for post trial inspection and examination, as 
required. Any weakness, deficiency, failure, breaking down or 
deterioration in material or workmanship furnished by the Contractor 


in the performance of the contract work (herein called defects) shall be 


corrected by and at the expense of the Contractor, whose responsibility 
it shall be to demonstrate that the correction has been effective and 
that the corrected work complies with the requirements of the Plans 

and Specifications, after which the machinery shall be|closed and 
connected ready for service; provided, however, that if the requirements, 
conditions and guarantees of the Special Provisions, these General 
Provisions and the Plans and Specifications and changes thereto have 
been met, except for defects for which money damages are provided 

for in the Plans and Specifications or in the Special Provisions or 

except for those defects which are adjusted by mutual agreement, the 
Owner shall accept the Vessel subject to the provisions set forth in 
Article 14 of these General Provisions. 
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Article 14. GUARANTY PERIOD - LIABILITY TOR DEFECTIVE 
WORK OR MATERIAL. -- (a) Notwithstanding any inspection or failure 
to reject by the Owner or any regulatory body pursuant to Article 9 of 
these General Provisions, if at any time within six (6) months after the 
delivery of the Vessel any weakness, deficiency, defect, failure, breaking 
down or deterioration in workmanship or material furnished by the 
Contractor in performing the contract work (herein called "defective 


workmanship” or “defective material") shall appear or be discovered, 


such defective workmanship or defective material shall be made good, 
at the Contractor's expense, to the requirements of the Plans and 
Specifications and of this Contract; provided, however, the Contractor 
shall not be responsible for the cost of correcting such defective 
workmanship or material to the extent that it is due to ordinary wear 
and tear or to the extent increased by the negligence or other improper 
act of the Owner or any operator of the Vessel or of any other person 
other than the Contractor or its subcontractors during said period. 
The liability of the Contractor whether to the Owner or to the Board 
under this contract on account of such defective workmanship or 
defective material shall not extend beyond the actual repair or replace- 
ment thereof. The Contractor shall not be liable to the Owner or the 
Board for any damage to such Vessel or its equipment or cargo or 
other property of the Owner or the Board or for consequential damages 
of the Owner or of the Board arising out of such defective workman- 
ship or defective material, except that in the event any defective work- 
manship or defective material in any item of machinery or equipment 
furnished by the Contractor or any defective workmanship or defective 
material furnished by the Contractor in the performance of work upon 
any of the Vessel's machinery or equipment, causes any damage to 
such item of machinery or equipment the Contractor shall be liable 

not only for the cost of correcting or repairing such defective work- 
manship or defective material, but also shall be liable for the cost of 
correcting or repairing such damage to such item of machinery or 
equipment caused by such defect. Any work required to be performed 
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pursuant to the provisions of this Article 14 shall be carried out, if 
practicable and at the Owner's option, at the Shipyard of the Contractor. 
The Owner may, however, have such work performed at any port 
satisfactory to it and in that event the Contractor shall be liable to 
the Owner for the expense thereof at the commercial jrates prevailing 
in such port area, including the cost of dockage of the Vessel, if 
necessary. Should the Contractor so desire, it may have an engineer 
on board the Vessel for the respective guarantee period who shall have 
full opportunity to observe and inspect the working of jthe Vessel in all 
its parts, but without any directing or controlling authority over the 
Vessel. In computing the guarantee period from the date of the Owner's 
acceptance of the completed vessel there shall be excluded any time 
the Vessel is prevented from entering or is taken out |of service on 
account of any defective workmanship or defective material for which 
the Contractor is responsible, as herein provided. 
(b) The Owner shall notify the Contractor of any defective 
workmanship or defective material or damage for which the Contractor 


is liable pursuant to paragraph (a) above, discovered or appearing 

within the guarantee period. In the event the Owner proposes the repair 
or correction of the defect or damage before the Vessel reaches its 

next continental United States port, notice shall be given to the Contractor 
within five (5) days after the discovery of the defect or damage and 
before repair, otherwise notice shall be given five (5) days after the 
Vessel next reaches a continental United States port and before the 

defect or damage is repaired or corrected. Whenever practical (taking 
into consideration the necessity of keeping the Vessel on schedule) 

the Contractor shall be given an opportunity to inspect|the defective 
workmanship, defective material, or damage before it is remedied. 

The responsibility of the Contractor for defective workmanship, 

defective material or damages pursuant to this Article 14 shall be 
determined by the Owner. | 
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(c) A final guarantee survey of the Vessel shall be 
conducted by the Maritime Administration's Guarantee Survey Board at 
the Expiration of the guarantee period, or as soon thereafter as the 
Owner shall deem practicable, but not later than six (6) months after 
the expiration of such guarantee period. Such survey shall be based 
on the defective workmanship and defective material in the contract 
work appearing or discovered during the guarantee period. In the 
event that the Vessel is not available for the guarantee survey on or 
before the end of the guarantee period, the Owner promptly shall 
submit a list of all of the defective workmanship and defective material 
in the contract work appearing or discovered during the guarantee 
period, to the Board with a copy to the Contractor. Such survey shall 
be held at such port in the United States as the Owner designates and 
seven (7) days written notice of time and place for such final guarantee 
survey shall be given to the Contractor by the Owner. 

(d) At the end of the guarantee period herein provided, 
the Contractor agrees to transfer and assign to the Owner as to any 
item of material installed in the Vessel the guarantee rights of the 
Contractor against the vendor of such item of material where under 
the terms of such vendor's guarantee the vendor's obligations extend 
for a period beyond the guarantee period herein set forth; provided, 
the Contractor may exclude from such assignment any rights against 
the vendor in favor| of the Contractor for defects and damages within 
the six months’ guarantee period. 

Article 15. REPORT O* COST - EXCESS PROFIT - SUBCON- 


TRACTORS. -- (a) The Contractor agrees, pursuant to the provisions 
of Section 505(b) of the Act: 
(1) To make a report under oath to the Board upon 


completion of this contract, setting forth in the form prescribed 
by the Board the total Contract Price, the total cost of per- 
forming the contract, the amount of the Contractor's overhead 
charged to such cost, the net profit, determined pursuant to 

the Board's Regulations as provided in subparagraph (4) below, 
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and the percentage such net profit bears to the Contract Price, 
and such other information as the Board shall prescribe. 

(2) To pay to the Board profit, as determined by the Board, 
in excess of ten per cent (10%) of the total Contract Prices of 
all its contracts and subcontracts subject to Section 505(b) of 
the Act, as are completed by the Contractor within the income 
taxable year, which such amount or amounts shall become the 
sole property of the United States provided; however, if there 
is a net loss on all such contracts and subcontracts completed 
by the Contractor within any income taxable year, such net loss 


shall be allowed as a credit in determining the excess profit, 


if any, for the next succeeding income taxable year; provided, 
further, that if such amount is not voluntarily reported and paid, 
the Board shall determine the amount of such excess profit 
and collect it in the same manner that other debts due the 
United States may be collected. | 

(3) That the books, files and all other records of the 
Contractor, or any holding, subsidiary, affiliated, or associated 


company, shall at all times be subject to inspection and audit 

by any person designated by the Board for the purposes of this 

Article 15. 
(4) That the amount of profit derived by the Contractor 


from the performance of the contract work shall be determined 
in accordance with the "Regulations Prescribing Method of 
Determining Profit, as Revised by the Federal Maritime Board 
and Maritime Administration, U.S. Department of Commerce - 
July 21, 1952" and amendments thereto through August 12, 1954 
and such further amendments thereto prior to the date for the 
opening of bids pursuant to which this contract was awarded. 

(5) To make no subdivision of any contract or subcontract 


for the same article or articles for the purpose ‘f evading the 
provisions of this Article 15. 
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(6) To pay to the Board as damages, in the event the Con- 
tractor fails:to secure in a subcontract the agreements provided 
in paragraph (b) of this Article 15, the excess profit of the sub- 
contractor in the event such excess profit is not paid to the Board 
by the subcontractor; and in the event the Board is unable to 
determine such excess profit by reason of the refusal of the 
subcontractor to permit an audit because of the absence of the 
agreements herein provided for or in the event the omission from 
the subcontract of the agreement set out in subparagraph (5) of 
paragraph (b) of this Article 15 precludes subcontracts for the 
same article or articles as therein provided being deemed a 
Single subcontract, to pay to the Board, as liquidated damages 
and not as a penalty, a sum equal to fifteen per cent (15%) of 
such subcontract price, or a sum equal to fifteen per cent (15%) 
of the aggregate prices of such subcontracts for the same article 
or articles, as the case may be. The payments to be made to the 
Board pursuant to this subparagraph shall not be considered as 
an allowable item of cost for the purpose of determining profit 
pursuant to the provisions of this Article 15. 

(b) The Contractor further agrees that it shall include in all of 
its subcontracts for work or material required in the performance of 
the contract work, the subcontractor's agreement: 

(1) To make, in the event that the subcontract is for an 
amount in excess of Ten Thousand Dollars ($10,000.00), a report 
under oath to the Board upon completion of the subcontract, set- 
ting forth in the form prescribed by the Board, the total sub- 
contract price, the total cost of the subcontract, the amount of 
the subcontractor's overhead charged to such cost, the net profit 


(determined pursuant to the Board's regulations as provided in 
subparagraph (4) below) and the percentage such net profit bears 
to the subcontract price, and such other information as the Board 
shall prescribe. 
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(2) To pay, in the event the subcontract is for an amount 
in excess of Ten Thousand Dollars ($10,000.00) to the Board 


profit, as determined by the Board, in excess of ten per cent 


(10%) of the total of the contract prices of all contracts and 
subcontracts of the subcontractor subject to Section 505(b) of 
the Act, which shall be completed by the subcontractor within 
the income taxable year, which such amount or amounts shall 
become the sole property of the United States; provided, however, 
that if there is a net loss on all such contracts and subcontracts 
as completed by the subcontractor within any income taxable 
year, such net loss shall be allowed as a credit in determining 
the excess profit, if any, for the next succeeding income taxable 
year; provided, further, that if such amount is not voluntarily 
reported and paid, the Board shall determine the amount of such 
excess profit and collect it in the same manner that other debts 
due the United States may be collected. | 
(3) That, in the event the subcontract is for an amount in 
excess of Ten Thousand Dollars ($10,000.00), the books, files 


and all other records of the subcontractor, or any holding, 


subsidiary, affiliated, or associated company, shall at all times 
be subject to inspection and audit by any person designated by 
the Board, and the premises of the subcontractor shall at all 
times be subject to inspection by the representatives of the 
Board. 
(4) That the amount of profit derived by the subcontractor 
from the performance of the work covered thereby shall be 
determined in accordance with its "Regulations Prescribing 
Method of Determining Profit as Revised by the Federal Maritime 
Board and Maritime Administration, U.S. Department of 
Commerce - July 21, 1952," including amendments thereto through 


August 12, 1954 and such further amendments thereto prior to 
the date for the opening of bids pursuant to which this contract 
was awarded. 


54 


(5) That all of its subcontracts with the Contractor for the 
same article or articles, as defined in said Regulations, subject 
to these provisions, shall be deemed to be a single subcontract 
for the purposes of its agreement to pay excess profit. 

(6) To make no subdivision of any of its subcontracts with 
its subcontractors for the same article or articles for the purpose 
of evading these provisions for the recapture of profit. 

(7) To pay to the Board as damages, in the event it fails 
to secure in a subcontract with its subcontractor, the agreement 
provided for in paragraph (8) of these provisions, the excess prof- 
it of such subcontractor in the event such excess profit is not 
paid to the Board by the subcontractor, but in the event the Board 
is unable to determine such excess profit by reason of the refusal 
of such subcontractor to permit an audit because of the absence 
of the agreements herein provided for or in the event the omission 
from such subcontract of the agreement set out in Subparagraph 
(5) of these provisions precludes subcontracts with its subcontrac- 
tor for the same article or articles being deemed a single sub- 
contract, to pay to the Board, as liquidated damages and not as 
a penalty, a sum equal to fifteen per cent (15%) of such subcontract 
price or a sum equal to fifteen per cent (15%) of the aggregate 
prices of such subcontracts for the same article or articles, as 
the case may be. The payments to be made to the Board pursuant 
to this subparagraph shall not be considered as an allowable item 
of cost for the purpose of determining profit pursuant to this 
provision. 

(8) To include in all of its subcontracts with its subcon- 
tractors for services or material required in the performance of 


the subcontract work agreements for and relating to the recapture 


of excess profit in the same form as these provisions. 

(c) The provisions of this Article 15 shall not apply to subcon- 
tracts for such scientific equipment used for communication and 
navigation as may be so designated by the Board. 
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Article 16. TITLE. -- Title to the Vessel, to the extent com- 
pleted, and title to all work and material performed upon or installed 
in the Vessel or placed on board the Vessel shall vest in the Owner. 
The title to all material at the Contractor's Shipyard and all material 
of the Contractor located elsewhere, for use in the performance of the 
contract work, to the extent that the Owner and the Board have paid, 
shall also be vested in the Owner; provided, however ,| that, except as 
may be otherwise provided in the Special Provisions of this contract, 
the risk of loss or damage to such material and the Vessel shall remain 
with the Contractor and the Owner shall not be deemed to have waived 
its right to require the Contractor to replace, at Contractor's expense, 
defective workmanship or defective material, and to deliver the Vessel 


with the contract work completed, as herein provided. | The Contractor 
shall have an equity in such material and completed contract work in 
the Contractor's shipyard and elsewhere to the extent that it has not 
been paid for by the Owner and the Board. Title to all scrap and title 
to any material which is surplus to the requirements of this contract 
(except material furnished by the Owner or the Board or which under 
any adjustment of Contract Price under the provisions of Article 4 of 
these General Provisions remains the property of the Owner or the 
Board) shall vest in the Contractor. Without regard to the provisions 
of this Article 16 as to title, the Contractor, except as ‘may be provided 
in the Special Provisions of this contract, shall be subject to the risk 
of loss of all material and the Vessel until the completed Vessel is 
delivered to and accepted by the Owner as provided in this contract. 
Article 17. RIGHTS OF OWNER AND BOARD IN RESPECT TO 
ENGINEERING AND DESIGN DATA. -- (a) All design and engineering 
data furnished to the Contractor by the Owner or the Board shall be the 
sole property of the Owner and the Board as their interests appear. 


All plans, including working plans (including reproducibles) and such 
other specified design and engineering data required to be furnished 
to Owner by the Plans and Specifications produced by the Contractor 


in the performance of this contract shall be the sole property of the 
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Owner and the Board as their interests appear and the Owner and the 
Board shall have the full right to use the same in such manner as they 


may deem proper, including, without limitation to the generality, the 


right to make reproducibles and copies, the right to publish, or to 
withhold from publication, and the right to make alterations therein, 
additions thereto, or other changes. The Contractor shall have no 
rights as to such plans, working plans and data, except: that, unless 
prohibited by provisions of law relating to the national defense or 
security the Contractor shall be permitted to retain copies or duplicates 
thereof for its own office records and with the Owner's approval or 
the approval of the Board may use such plans, working plans and data 
for the construction of a ship or ships, subject to such payments to the 
Owner or the Board or both as may be required as a condition of such 
approval. 

(b) The Contractor has agreed to make reasonable 
precautions to maintain in confidence all information contained in the 
Plans and Specifications disclosed to it other than information which is 
known to it at the time of such disclosures, or which is or shall become 
available to it from sources other than the Owner, the Board, or the 
Naval Architect of the Owner or which is or shall become obvious to 
those skilled in the trade to which such information relates. Notwith- 
standing anything to the contrary hereinabove contained, the Contractor 
shall not be precluded from disclosing information which may be 
necessary for the prosecution of the work, provided only that in making 
such disclosure the Contractor shall impose upon any person, firm, or 
corporation to whom such disclosure is made, conditions relating to 
the confidential treatment thereof to the same effect as those imposed 
upon it herein; nor shall Contractor be responsible for unauthorized 
actions of its employees provided that the aforementioned reasonable 
precautions have been taken by it as hereinabove provided. 


57 


Article 18. TAXES. -- (a) In the event this is a fixed price 
contract, the Contractor shall pay, as a cost of the Contractor, all 
United States, State, County, City and other taxes, assessments, and 
duties lawfully assessed or levied prior to delivery and acceptance 
of the Vessel by the Owner against the Vessel and material, supplies 
and equipment to be used or used in the performance of this contract, 
and any sales, use or excise taxes with respect thereto lawfully 
assessed or levied prior to or concurrently with delivery and 
acceptance of the Vessel. | 

(b) In the event this is an adjusted price contract, the 
Contractor shall pay, as a cost of the Contractor, all United States, 
State, County, City and other taxes, assessments, and duties lawfully 
assessed or levied prior to delivery and acceptance of the Vessel by 
the Owner against the Vessel and material, supplies and equipment 
to be used or used in the performance of this contract, including any 
sales, use or excise taxes with respect thereto. If, on the other hand, 
after the date for opening bids, there shall occur any decrease in the 
rate of such taxes, assessments or duties or if the coverage thereunder 
shall be reduced, whether such reduction be by reason of the amendment 
of existing laws or the enactment of new laws, or if ahy of such taxes 
shall be repealed or abolished, the contract price shall be reduced by 
the proportionate amount of such decreased, repealed or abolished 
taxes properly allocable to this contract. | 
(i) If, after the date of opening bids the rate or cover- 
age of State or Federal Social Security taxes, or other taxes 


| 
based on the Contractor's payroll, shall be increased or extended 


> 


whether by amendment of existing laws or the enactment of new 
laws, or be decreased or diminished by amendment or repeal of 
existing laws, the contract price shall be adjusted by the 
proportionate amount of such increase, decrease, extension or 
diminution properly allocable to the amounts (but not to exceed 
the per cent of the contract price which the Special Provisions 
provide shall be adjusted for changes in labor costs adjusted 
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under Article 4 of the General Provisions of this contract) paid 

by the Contractor to its employees for performing direct and 

indirect labor hereunder. For the purpose of determining the 
amount of increase in the contract price resulting from an 
increase in taxes as provided in paragraph (b), there shall be 
excluded from the amount of such increase all amounts added 
to the contract price on account of such taxes pursuant to the 
provisions of subparagraph (b) of paragraph 1 of Article III of 
the Special Provisions. 

(ii) No adjustment of the contract price set forth in 

Article I of the Special Provisions shall be made on account of 

any real property taxes, income taxes, excess profit taxes, 

franchise taxes or any taxes other than the taxes referred to in 
paragraph (b) and subparagraph (i), paragraph (b), of this Article 

18 or subparagraph (b) of paragraph 1 of Article III of the 

Special Provisions. 

Article 19. LIENS. -- (a) At the time the Contractor requests 
any payment under the provisions of this contract, the Owner or the 
Board may require the Contractor to furnish evidence satisfactory to 
the Owner or the Board, showing what, if any, liens or rights in rem 


of any kind have been or can be acquired against the Vessel or any 


property aboard the Vessel, or any contract work (whether incorporated 
in the Vessel or not unless the lien or right in rem arose out of a claim 
against the Owner or the Board), or any material at the Shipyard 
(including material furnished by the Owner or by the Board) or else- 
where for the performance of the contract work. The Contractor 

agrees that no liens or rights in rem of any kind arising out of the 
contract work, or on account of any claim against the Contractor or 
against any subcontractor of the Contractor performing work or furnish- 
ing material under this contract shall lie or attach against or upon 

the Vessel or any of said property, material or contract work. 
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(b) If such a lien or right in rem of any kind is filed or 
asserted against or attached upon the Vessel, or any of said property, 
material or contract work, the Contractor shall promptly notify the 
Owner and the Board thereof and not later than thirty (30) days there- 
after secure the discharge or release of such lien or right in rem; 
provided, however, the Contractor may contest such lien or right in 
rem or the claim upon which it is based and shall within the time 
herein provided secure the discharge or release of such lien or right 
in rem by court order, and if required, shall file such bond or security 
as the court shall require; if such release or discharge is not available 
under the law the Contractor shall immediately take such steps as in 
the opinion of the Owner or the Board shall prevent such lien or right 
in rem from delaying the contract work, and shall indemnify and save 
harmless the Owner and the Board from all costs, charges, and damages 
by reason of such lien, right in rem or claims or in any way attributable 
thereto. 

(c) Notwithstanding the provisions of paragraph (b) above, 
the Owner or the Board may secure the removal of such lien or right 
in rem, in which event the Contractor shall reimburse the Owner and 
the Board for their costs of securing such discharge or release (which 


cost shall include any expenses incurred in connection therewith) by 


deducting such sum from any payments due or to become due the 
Contractor under this contract. In the event such cost is in excess 

of the amount of any such reimbursement by deductions, the Contractor 
agrees to pay the amount of such excess to the Owner and the Board 
upon demand. 


(d) Notwithstanding the provisions of paragraph (b) above, 
the Owner or the Board, without securing the discharge or release of 
such lien or right in rem as provided in paragraph (c) above, may 
nevertheless withhold from any payments due or to become due the 
Contractor, unless and until such lien or right in rem is released or 


60 


discharged by the Contractor, a sum equal to the amount determined by 
the Board to be required to secure the release or discharge of such lien 
or right in rem which amount shall include the estimated amount of 
all expenses which might be incurred therewith. 

Article 20. INJURY TO EMPLOYEES AND OTHERS - DAMAGE 
TO OR LOSS OF PROPERTY. -- The Contractor shall indemnify and 
save harmless the Owner, the Board, and the Vessel against all claims 
arising from injury to or death of employees, workmen, trespassers, 
licensees and all other persons whether in, or on, or about the contract 
work, or from damage to or loss of property of third parties due to 
the act, neglect or default of the Contractor, its employees, its sub- 
contractors or their employees. It is agreed that the workmen and 
employees upon the contract work shall at all times be employees of 
the Contractor or its subcontractors and shall not be the employees of 
the Owner or of the Board. This agreement of the Contractor to 
indemnify and save harmless shall not apply to any injury to, or death 
of, any person, or to any damage to or loss of property of third parties, 
occurring after the delivery to and the acceptance of the Vessel by 
the Owner except that it shall be applicable to such injury, death or 
damages occurring during the period or periods the Vessel is in the 
Contractor's shipyard or under the Contractor's contract work super- 


vision for the performance of work or repairs required by Article 14 


of these General Provisions; provided, however, that any death caused 


by an injury occurring before such delivery and acceptance (or while 
the Vessel is in the Contractor's shipyard or under its contract work 
supervision) due to the act, neglect or default of the Contractor, its 
employees, its subcontractors or their employees shall not be excluded 
from the indemnity provided for under this Article 20 for the reason 
that such death occurred after such delivery and acceptance. 

Article 21. PATENT INFRINGEMENT. -- The Contractor shall 
be responsible for any and all claims against the Owner, the Board, or 
the Vessel for infringement of patents or of patent rights or for the 
use of patented articles in connection with the work and material 
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furnished by the Contractor, and shall defend, save harmless and 
indemnify the Owner, the Board, and the Vessel against all such claims 
and against all costs, expenses, charges, and damages which the Owner, 
the Board, or the Vessel may be obligated to pay by reason thereof, 
including expenses of litigation, if any, provided that the foregoing shall 
not apply to inventions covered by application for United States Letters 
Patent which, during the performance of this contract} are being 
maintained in secrecy, under the provisions of 35 U.S;C., Sections 
181-188, nor shall the Contractor be obligated to indemnify the Board 
for any infringement of United States Letters Patent resulting from 
compliance by the Contractor with specific written instructions of the 
Board relating to patent matters or to indemnify the Owner or the 
Board for an infringement of United States Letters Patent resulting 
from the use or disposition of material furnished to the Contractor by 
the Owner or the Board; provided, further, that upon any such claim 
being made against said parties or any thereof, the Contractor shall 
be notified promptly of such claim and also of any suit) brought in 
connection therewith and shall be given an opportunity |to defend the 
same; and provided, further, that no payment on account of any such 
claim shall be made by the Owner or by the Board unléss either with 
the consent of the Contractor or pursuant to the decree of a proper 
court or tribunal. 
Article 22. PERFORMANCE AND PAYMENT BONDS. -- (a) The 
Contractor agrees to furnish to the Owner and the Board within ten 
(10) days after the execution of this contract the following bonds upon 
which the Contractor and the surety or sureties are jointly and 
severally bound to the Owner and the Board as joint and several 
obligees, in form and as to the sufficiency of the surety or sureties 
satisfactory to the Owner and the Board: 
(1) Performance Bond in the sum set out in the Special 
Provisions of this contract conditioned upon the well and true 
performance and fulfillment of all undertakings, covenants, 
terms and conditions and agreements of this contract during 
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its original term and any extensions thereof that may be granted 
by the Owner and the Board, with or without notice to the surety, 
and during the life of any guarantee required under this contract, 
and conditioned upon the well and true performance and fulfillment 
of all undertakings, covenants, terms, conditions and agreements 
of any and all duly authorized modifications of this contract that 
may hereafter be made, notice of which modifications to the surety 
being waived; excepting, however, the convenant to make prompt 
payment to all persons supplying labor and material in the 
prosecution of the work to be performed hereunder as covered 
by the Payment Bond described in subparagraph (2) of Paragraph 
(a) of this Article 22 and the convenants or agreements set out 
in Article 15 of these General Provisions on the part of the 
Contractor to pay to the Board excess profits as therein 
provided. 
(2) Payment Bond in the sum set out in the Special 
Provisions of this contract conditioned that the Contractor 
shall promptly make payment to all persons supplying labor 
and material in the prosecution of the work provided for in this 
contract during its original term and any extensions thereof that 
may be granted by the Owner and the Board, with or without 
notice to the surety, and any and all duly authorized modifications 
of this contract that may hereafter be made, notice of which 
modifications to surety being waived. 
(b) If any surety upon any bond furnished in connection 

with this contract becomes unacceptable to the Owner or the Board, 

or if any surety fails to furnish information as to its financial condition 

from time to time, as required by the Owner or by the Board, the 


Contractor shall promptly furnish such additional security as may be 


required by the Owner and the Board to protect the interests of the 
Owner and the Board and of persons supplying labor or material in 
the performance of work covered by this contract. 
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Article 23. LABOR PROVISIONS. -- (a) The Contractor shall 
comply with the regulations (copy attached as wee "A'') of the 
Secretary of Labor made pursuant to the Anti- ~Kickback Act of June 13, 
1934, 48 Stat. 948: 62 Stat. 740; 63 Stat. 108; 18 U.S. C. 874; 40 U.S.C. 
276c and any amendments or modifications thereof, shall cause appro- 
priate provisions to be inserted in subcontracts to insure compliance 
therewith by all subcontractors Subject thereto, and shall be responsible 
for the submission of affidavits required of subcontractors thereunder, 
except as the Secretary of Labor may specifically provide for reasonable 
limitations, variations, tolerances and exemptions from the requirements 
thereof. 

(b) The Contractor shall insert in each of its subcontracts 
the provisions set forth in paragraph (a) of this Article 23 and such 
other agreements as the Board may by appropriate instructions 
require. 


(c) A breach of provisions set out in paragraph (a) and (b) 
above shall be grounds for termination of this contract. 

(d) To the extent that this contract is Subject to the Walsh- 
Healy Public Contracts Act, as amended (41 U.S.C. 35-45), there are 
hereby incorporated by reference the representations and stipulations 


required by said Act and regulations issued thereunder by the Secretary 
of Labor, such representations and stipulations being subject to all 
applicable rulings and interpretations of the Secretary of Labor which 
are now or may hereafter be in effect. | 

Article 24. EIGHT-HOUR LAW - OVERTIME COMPENSATION.-- 
No laborer or mechanic doing any part of the contract work, in the 
employ of the Contractor or any subcontractor contracting for any 
part of said work, shall be required or permitted to work more than 
eight (8) hours in any one calendar day upon such work, except upon 
the condition that compensation is paid to such laborer pr mechanic in 
accordance with the provisions of this Article 24. The wages of every 
laborer and mechanic employed by the Contractor or ay subcontractor 
engaged in the performance of this contract shall be computed ona 
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basic day of eight (8) hours per day and work in excess of eight (8) 
hours per day is permitted only upon the condition that every such 
laborer and mechanic shall be compensated for all hours worked in 
excess of eight (8) hours per day at not less than one and one-half 


(1 1/2) times the basic rate of pay. For each violation of the 


requirements of this Article 24 a penalty of Five Dollars ($5.00) shall 
be imposed upon the Contractor for each laborer or mechanic for 
every calendar day in which such employee is required or permitted 
to labor more than eight (8) hours upon said work without receiving 
compensation computed in accordance with this Article 24, and all 
penalties thus imposed shall be withheld for the use and benefit of the 
United States; provided, that this provision shall be subject in all 
respects to the exceptions and provisions of the Eight-Hour Laws as 
set forth in U.S. Code, Title 40, Sections 321, 324, 325, 325a, and 326, 
which relate to hours of labor and compensation for overtime. 
Article 25. PROHIBITION AGAINST DISCRIMINATION IN 

EMPLOYMENT AND USE O* CONVICT LABOR. -- (a) In connection 
with the performance of the contract work, the Contractor agrees not 
to discriminate against any employee or applicant for employment 
because of race, religion, color or national origin. The aforesaid 
provisions shall include, but not be limited to, the following: employ- 
ment, upgrading, demotion, or transfer; recruitment or recruitment 
advertising; lay-off or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship. 
The Contractor agrees to post hereafter in conspicuous places, 
available for employees or applicants for employment, notices to be 
provided by the Board setting forth the provisions of this non- 
discrimination article, and agrees to transmit to its subcontractors 
copies of such notices as furnished by the Board. 

(b) The Contractor further agrees to insert the foregoing 
provisions in all subcontracts hereunder, except subcontracts for 


standard commercial supplies or raw materials. 
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(c) The Contractor shall not employ any |person undergoing 


sentence of imprisonment at hard labor. 
Article 26. CONTRACTOR TO COMPLY WITH ALL LAWS AND 
REGULATIONS.-- The Contractor shall comply with all laws, rules, 
regulations, and requirements of the departments or agencies of the 
United States affecting the construction or works, plants, and vessels, 
in or on navigable waters and the shores thereof, andjall other waters 
subject to the control of the United States, and shall procure at its own 
expense such permits from the United States and from State and local 
authorities as may be necessary in connection with beginning or 
carrying on to completion of the contract work, and shall at all times 
comply with all United States, State and local laws in any way affecting 
the contract work. | 
Article 27. COMPUTATION OF TIME. -- All periods of time 
set out in this contract shall be computed by including Saturdays, 
Sundays and holidays; provided, that if such period terminates ona 
Saturday, Sunday or holiday it shall be deemed extended to the business 
day next succeeding. 
Article 28. OPTIONAL TERMINATION BY THE BOARD. -- 
(a) The performance of work under this contract may be terminated 
by the Board in accordance with this Article 28 in whole, or from 
time to time, in part, whenever the Board shall determine that such 
termination is in the best interests of the United States. Any such 
termination shall be effected by delivery to the Contractor of a 
Notice of Termination specifying the extent to which performance of 
work under this contract is terminated, and the date upon which 
termination becomes effective. | 
(b) After receipt of a Notice of Termination, and except as 
otherwise directed by the Board, the Contractor shall (1) stop the 
contract work on the date and to the extent specified in the Notice of 
Termination; (2) place no further orders or subcontracts for material, 
services or facilities except as may be necessary for the completion 
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of such portion of the contract work as is not terminated; (3) terminate 
all orders and subcontracts to the extent that they relate to the perfor- 
mance of work terminated by the Notice of Termination; (4) assign to 
the Owner and the Board, or to the Owner or the Board, as directed 

by the Board, in the manner, at the times, and to the extent directed 
by the Board, all of the right, title and interest of the Contractor under 
the orders or subcontracts so terminated; (5) settle all outstanding 
liabilities and all claims arising out of such termination of orders and 
subcontracts, with the approval or ratification of the Board, to the 
extent they may require, which approval or ratification shall be final 
for all purposes of this Article 28; (6) transfer title (to the extent 

that title has not already been transferred or vested in the Owner) 

and deliver to the Owner or the Board, in the manner directed by the 
Board to the extent and at the times directed by the Board, (i) the 
fabricated or unfabricated parts, work in process, completed work, 
supplies, and other material produced as a part of, or acquired in 
connection with the performance of, the work terminated by the Notice 


of Termination, and (ii) the completed or partially completed plans, 


drawings, information, and other property which, if this contract had 
been completed, would have been required to be furnished to the Owner 
and the Board; (7) use its best efforts to sell in the manner, at the 
times, to the extent, and at the price or prices directed or authorized 
by the Board, any property of the types referred to in provision (6) 

of this paragraph (b); provided, however, that the Contractor (i) shall 
not be required to extend credit to any purchaser and (ii) may acquire 
any such property under the conditions prescribed by and at a price 

or prices approved by the Board; and provided, further, that the 
proceeds of any such transfer or disposition shall be applied in reduction 
of any payments to be made by the Owner and the Board or the Owner 
or the Board to the Contractor under this contract or shall otherwise 
be credited to the price or cost of work covered by this contract or 
paid in such other manner as the Board may direct; (8) complete 
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performance of such part of the contract work as shall not have been 
terminated by the Notice of Termination; and (9) take such action as may 
be necessary, or as the Board may direct, for the protection and preser- 
vation of the property related to this contract, which is in possession 
of the Contractor and in which the Owner and the Board or the Owner 
or the Board have or may acquire an interest. At any time after 
expiration of the plant clearances period, as defined in Section Vu, 
Armed Services Procurement Regulation, as it may be amended from 
time to time, the Contractor may submit to the Board a list, certified 
as to quantity and quality, or any or all items of termination inventory 
not previously disposed of, exclusive of items the disposition of which 
has been directed or authorized by the Owner and the Board, and may 
request the Board to remove such items or enter into/a storage agree- 
ment covering them. Not later than fifteen (15) days thereafter, the 
Owner or the Board will accept title to such items and remove them or 
enter into a storage agreement covering the same; provided, that the 
list submitted shall be subject to verification by the Board upon removal 
of the items, or if the items are stored, within forty-five (45) days from 
the date of submission of the list, and any necessary adjustments to 
correct the list as submitted shall be made prior to final settlement. 

(c) After receipt of a Notice of Termination, the Contractor 
shall submit to the Board its termination claim in the form and with 
the certification prescribed by the Board. Such claim ‘shall be sub- 
mitted promptly, but in no event later than one (1) year from the 


effective date of termination, unless one or more extensions in writing 
are granted by the Board upon request of the Contractor made in 
writing within such one-year period or authorized extension thereof. 
However, if the Board determines that the facts justify such action, 
they may receive and act upon any such termination claim at any time 
after such one-year period or any extension thereof. Upon failure of 
the Contractor to submit a termination claim within the time allowed, 
the Board may determine, on the basis of information available to 
them, the amount, if any due to the Contractor by reason of the 
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termination, and shall thereupon pay to the Contractor the amount so 
determined. 

(a) Subject to the provisions of paragraph (c) above, the 
Contractor and the Board may agree upon the whole or any part of 
the amount or amounts to be paid to the Contractor by reason of the 
total or partial termination of contract work pursuant to this Article 28, 
which amount or amounts may include a reasonable allowance for profit 
on contract work completed. This contract shall be amended accordingly, 
and the Contractor shall be paid the agreed amount. Nothing in paragraph 
(e) of this Article 28 prescribing the amount to be paid to the Contractor 
in the event of failure of the Contractor and the Board to agree upon the 
whole amount to be paid to the Contractor by reason of the termination 
of contract work pursuant to this Article 28 shall be deemed to limit, 
restrict, or otherwise determine or effect the amount or amounts which 
may be agreed upon to be paid to the Contractor pursuant to this para- 
graph (d). 

(e) In the event of the failure of the Contractor and the 


Board to agree in whole or in part, as provided in paragraph (d) upon 


the whole amount to be paid to the Contractor by reason of the termina- 
tion of contract work pursuant to this Article 28, the Board shall 
determine on the basis of information available to it and the amount, 
if any, due to the Contractor by reason of the termination and shall pay 
the Contractor the amount. so determined as follows: 
(1) For completed contract work accepted by the Owner 
or the Board (or sold or acquired as provided 1n paragraph (b)(7) 
above) and not theretofore paid for, a sum equivalent to the 
aggregate price for such contract work computed in accordance 
with the price or prices specified in this contract, appropriately 
adjusted for any saving of freight or other charges. 
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(2) The total of - 

(i) The costs incurred in the performance of the 
contract work terminated, including initial costs and 
preparatory expenses allocable thereto, but exclusive 
of any costs attributable to contract work paid or to 
be paid for under paragraph (e)(1) hereof. 

(it) The cost of settling and paying claims arising 
out of the termination of contract work under sub- 
contracts or orders, as provided in paragraph (b)(5) 
above, which are properly chargeable to the terminated 
portion of the contract (exclusive of amounts paid or 


| 
payable on account of contract work/or material 


delivered or services furnished by subcontractors or 
vendors prior to the effective date of the Notice of 
Termination, which amounts shall be included in the 
costs payable under (i) above). 
(iit) A sum equal to 2% of that part of the amount 
determined under (i) which represents the cost of 
material not processed by the Contractor, plus a sum 
equal to 8% of the remainder of such/amount, but the 
aggregate of such sums shall not exceed 6% of the whole 
of the amount determined under subdivision (i) above, 
which amount for the purpose of this subdivision (iii) 
shall exclude any charges for interest on borrowing; 
provided, however, that if it appears that the Contractor 
would have sustained a loss on the entire contract had 
it been completed, no profit shall be included or 
allowed under this subdivision (iii) and an appropriate 
adjustment shall be made reducing the amount of the 
settlement to reflect the indicated rate of loss. 
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(3) The reasonable costs of settlement, including 
accounting, legal, clerical and other expenses reasonably 
necessary for the preparation of settlement claims and supporting 
data with respect to the terminated portion of the contract and 
for the termination and settlement of subcontracts thereunder, 
together with reasonable storage, transportation, and other 
costs incurred in connection with the protection or disposition 
of property allocable to this contract. The total sum to be paid 
to the Contractor under (1) and (2) of this paragraph (e) shall 
not exceed the total Contract Price as reduced by the amount of 


payments otherwise made and as further reduced by the Contract 


Price of work not terminated. Except for normal spoilage, and 
except to the extent that the Owner and the Board shall have 
otherwise expressly assumed the risk of loss, there shall be 
excluded from the amounts payable to the Contractor as provided 
in paragraph (e) (1) and paragraph (e) (2)(i), the fair value, as 
determined by the Board, of property which is destroyed, lost, 
stolen, or damaged so as to become undeliverable to the Owner 
and the Board, or to a buyer pursuant to paragraph (b)(7). 

(f) Any determination of costs under paragraph (c) or (e) 
of this Article 28 shall be governed by the Statement of Principles for 
Consideration of Costs set forth in Part 4 of Section VIII of the Armed 
Services Procurement Regulations, as in effect on the date of this 
contract. 

(g) The Contractor shall have the right of appeal, under 
Article 36 of these General Provisions, entitled "Disputes", from any 
determination made by the Board under paragraphs (c) or (e) above, 
except that if the Contractor has failed to submit its claim within the 
time provided in paragraph (c) above and has failed to request 
extension of such time the Contractor shall have no such right of 
appeal. In any case where the Board has made a determination of 
the amount due under paragraphs (c) or (e) above, the Owner and 
the Board shall pay to the Contractor the following: (1) if there is 
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no right of appeal hereunder or if no timely appeal Ee been taken, the 
amount so determined by the Board, or (ii) if an appeal has been taken 
the amount finally determined on such appeal. 
(h) In arriving at the amount due the Contractor under this 
Article 28 there shall be deducted (1) all unliquidated| advance or other 
unliquidated payments on account theretofore made to the Contractor, 
{2) any claim which the Owner or the Board may have against the 
Contractor in connection with this contract, and (3) the agreed price 
for, or the proceeds of sale of, any materials, supplies or other things 
acquired by the Contractor or sold pursuant to the provisions of this 
Article 28 and not otherwise recovered or credited by the Owner and 
the Board. | 
(i) If the termination hereunder be partial, prior to the 
settlement of the terminated portion of this contract, the Contractor 
may file with the Owner and the Board a request in writing for an 
equitable adjustment of the price or prices specified in the contract 


relating to the continued portion of the contract (the portion not 
terminated by the Notice of Termination), and such as. may be agreed 
upon by the Contractor, Owner and the Board shall be made in such 
price or prices. 
(j) The Board may from time to time under such terms and 
conditions as they may prescribe, make partial payments and payments 
on account against costs incurred by the Contractor in connection with 
the terminated portion of this contract whenever in the opinion of the 
Board the aggregate of such payments shall be within the amount to 
which the Contractor will be entitled hereunder. If the total of such 


payments is in excess of the amount finally agreed or determined to 
be due under this Article 28 such excess shall be payable by the 
Contractor to the Owner and the Board upon demand, together with 
interest computed at the rate of 6% per annum, for the period from 
the date such excess payment is received by the Contractor to the 
date on which such excess is repaid to the Owner and the Board; 

| 
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provided, however, that no interest shall be charged with respect to any 
such excess payment attributable to a reduction in the Contractor's 
claim by reason of retention or other disposition of termination in- 
ventory until ten (10) days after the date of such retention or disposi- 
tion. 

(k) Unless otherwise provided for in this contract, or by 
applicable statute, the Contractor, from the effective date of termina- 
tion and for a period of six (6) years after final settlement under this 
contract, shall preserve and make available to the Board at all reason- 
able times at the office of the Contractor but without direct charge to 
the Board, all its books, records, documents, and other evidence 
bearing on the costs and expenses of the Contractor under this contract 
and relating to the work terminated hereunder, or, to the extent 
approved by the Board, photographs, micro-photographs, or other 
authentic reproductions thereof. 

Article 29. EVENTS O° DEFAULT OF CONTRACTOR. -- The 
foliowing shall constitute events of default under this contract: 

(a) The failure of the Contractor to prosecute the contract 

work with such diligence and in such manner as will enable it 
to complete said work in accordance with the delivery date or 
dates set forth in the Special Provisions of this contract, 
except and to the extent that such failure is due to the causes 
stated in Article 5 of these General Provisions; provided, that 
the Owner, with the approval of the Board, shall have given the 
Contractor notice of such failure and that the Contractor shall 
not, within fifteen (15) days of the date of receipt of such notice, 
have shown to the satisfaction of the Board that it has taken 
steps sufficient to remedy the failure in a manner satisfactory 
to the Owner and the Board. 

(b) The failure of the Contractor in any other respect to 


use due diligence in the performance of the contract work or 


its failure to perform any of the covenants, agreements, or 
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undertakings on its part to be performed hereunder, including but 
not limited to, its agreement to make prompt payment for all 
labor, materials, services, and other charges which are to be 
paid by the Contractor under this contract; provided, that the 
Owner, with the approval of the Board, in either instance, shall 
give notice to the Contractor as to such failure; and the Con- 
tractor shall not, within fifteen (15) days after being so notified, 
correct any failure to use due diligence or undertake the perfor- 
mance of said convenants, undertakings, or agreements required 
to cure such failure, and thereafter prosecute in good faith to 
completion all such work or performance required to cure such 
failure. 
(c) The Contractor being dissolved or adjudged a bankrupt 
or making a general assignment for the benefit of its creditors, 
or the appointment of a receiver or receivers of any kind what- 
soever, whether appointed or not in benkruptcy,/ common law or 
equity proceedings, whether temporary or permanent, for the 
property of the Contractor, or the filing by the Contractor ofa 
petition for reorganization or other proceedings with reference 
to the Contractor, under any of the provisions of the Bankruptcy 
Act, or the filing of such petition by creditors and approval thereof 


by the Court, whether proposed by a creditor, a|stockholder or any 
| 


other person whatsoever. 
(d) The occurrence of any other event (except an event for 
which the Contractor would be entitled to an extension of time for 
completion under the provisions of Article 5 of these General 
Provisions) not contemplated by this contract which, in the opinion 
of the Board, would make it impossible for the Contractor to carry 
out its obligations under this contract. 
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Article 30. ACTION BY OWNER AND BOARD UPON DEFAULT.-- 
(a) In the event that any one or more of the events of default specified 
in the preceding Article 29 shall have occurred, the Owner and the 
Board, if they so elect, may terminate this contract. The Owner and 
the Board may then, if they so elect, proceed to have the work on the 
Vessel completed and for such purpose may take possession and use 
and occupy so much of the Contractor's Shipyard, plans, equipment, 
tools, machinery, and appliances, as may be needed for such purpose, 
without the payment of any rental or other charge therefor to the 
Contractor, and the Contractor hereby agrees to assure to the Owner 
and the Board such use and occupancy of the said facilities and said 
other property of the Contractor for such period of time as may be 
necessary for the completion of the contract work. 

(b) In the event of termination under this Article 30, and 
if the Owner and the Board shall elect to have the contract work 
completed, the Contractor shall (1) assign such subcontracts and orders 
for material, services, and supplies to be used in the performance of 
said contract work to the Owner and the Board as the Owner and the 
Board may direct, and (2) pay to the Owner and the Board the amount 
by which the total cost to the Owner and the Board of completing said 
work (including all amounts paid to the Contractor hereunder) exceeds 
the total Contract Price provided in this contract, as adjusted here- 
under; provided, however, that in computing the amount, if any, to be 
paid by the Contractor to the Owner or the Board, appropriate adjust- 
ment shall be made for changes in the contract work subsequent to 
the termination of the contract. 

(c) In the event of termination under this Article 30, and 
if the Owner and the Board shall not elect to complete the Vessel the 
Owner and the Board may, at any time within one hundred and twenty 


(120) days from the date of termination hereunder, sell the partially 


completed Vessel, work in process, materials, articles of machinery, 
outfit and equipment, and supplies, together with all plans, specifica- 
tions, calculations and other records required for the construction 
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or equipment thereof. The sale shall be made free from any equity 

of redemption and without appraisement or valuation and shall be 

conducted in the manner determined by the Board. Any purchaser at 

any such sale shall be given reasonable time, not less than sixty (60) 

days from the date of sale, within which to remove from the Contractor's 

plant the Vessel, work in process, materials, articles of machinery, 

outfit, equipment and supplies purchased. The Board or the Owner 

may become a purchaser at such a sale. The proceeds of the sale 

shall be applied, first, in payment of all costs and expenses, including 

reasonable attorney's fees incurred by the Owner and the Board or 

their assigns in making such sale; second, to reimburse the Owner and 

the Board for payments theretofore made by the Owner and the Board 

to the Contractor hereunder on account of the Vessel; third, to payment 

of any damages, demands, or deficiencies arising by reason of default 

of the Contractor; and fourth, the remaining proceeds, if any, shall be 

paid over to the Contractor. In the event the proceeds of the sale shall 

not be sufficient to pay the first, second, and third items, as above set 

forth, the difference shall be paid to the Owner and the Board by the 

Contractor or the Contractor's surety or sureties. 
(d) The rights conferred upon the Owner and the Board 

under the terms of this Article 30 shall be in addition to, and not in 

substitution of, any rights which the Owner and the Board, or the Owner 

or the Board, would have in either law or equity upon the happening 

of the events of default specified herein, or upon any failures on the 

part of the Contractor to perform the undertakings, agreements, and 

convenants on its part to be performed hereunder. The failure of the 

Owner and the Board to exercise the rights conferred |upon them here- 

under in any one or more instances of the occurrence of an event of 

default, as hereinbefore defined, shall not constitute al waiver of the 


right subsequently to terminate this contract, as herein provided. 
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Article 31. DEFAULT OF OWNER IN CONTRACT PAYMENTS.-- 
(a) In the event that the Owner shall fail to make the payments 
provided to be made by the Owner to the Contractor pursuant to the 
Special Provisions and the General Provisions of this Contract at 
the respective times provided for such payments, the Contractor 
upon such failure of the Owner may give to the Owner written notice 
of such failure and a copy of said notice shall be delivered to the 
Board by the Contractor; provided, however, that in the event the 
failure of the Owner involves a matter as to which the Owner has 
appealed to the Board pursuant to Article 36 of these General Provisions, 
such notice shall not be given until after the Board's decision if the 
payment in question is the subject of the appeal and a written copy of 
said notice shall be delivered to the Board by the Contractor. The 
Owner shall have ten days to make the payment covered by the notice. 

(b) In the event the Owner fails after such ten (10) days to 
make the payment set out in the notice provided for in paragraph (a) 
above, the Contractor may deliver to the Owner a notice of default and 
deliver a copy of such notice of default to the Board. 

(c) Within ten (10) days after it receives the Contractor's 
notice of the Owner's default, the Board shall (i) give the Contractor 
written notice of its election to assume the obligations of the Owner 
to complete the payments required to be made to the Contractor by 
the Owner under this contract or (ii) give the Contractor Notice of 
Optional Termination pursuant to Article 28 of these General Provisions. 
In the event the Board assumes the Owner's obligation to perform its 
obligations under this contract, the Board shall promptly pay all 


delinquent payments of the Owner. A copy of the Board's notice to the 
Contractor shall be delivered to the Owner. All rights of the Owner 
under this contract and all title of the Owner in the vessel and in the 


contract materials shall vest in the Board as of the date of said notice. 
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(d) The provisions of this Article 31 shall in no way 
restrict or prejudice the right of the Contractor to pursue its remedies 
in regard to any default of the Owner in any of the Owner's obligations 
under this contract other than payments to be made by the Owner. 

Article 32. FEES. -- The Contractor warrants that no person 
or selling agency has been employed or retained to solicit or secure 
this contract upon an agreement or understanding for a commission, 
percentage, brokerage, or contingent fee, excepting bona fide employees 
or bona fide established commercial or selling agencies maintained 
by the Contractor for the purpose of securing business. Wor breach 
or violation of this warranty, the Board shall have the right to annul 


| 
this contract without liability, or in its discretion to deduct from the 


Contract Price or consideration the amount of such commission, 
percentage, brokerage, or contingent fee. 
Article 33. OFFICIALS NOT TO BENEFIT NOR BE 
EMPLOYED.-- No member of, or delegate to, Congress, or Resident 
Commissioner, shall be admitted to any share or part of this contract 
or to any benefit that may arise therefrom, but this provision shall 
not be construed to extend to this contract if made with a corporation 
for its general benefit. No member of or delegate to Congress, or 
Resident Commissioner, shall be employed by the Contractor, either 
with or without compensation, as an attorney, agent, officer, or 
director. 
Article 34. ASSIGNMENT OF CLAIMS. -- Claims for moneys 
due or to become due the Contractor from the Board under this 
contract may be assigned, pursuant to the provisions of the Assignment 
of Claims Act of 1940, as amended (31 U.S. Code 203, 41 U.S. Code 15), 
to a bank, trust company, or other financial institution, including any 
Federal lending agency, and may thereafter be further assigned and 
reassigned to any such institution. Any such assignment or reassign- 
ment shall cover all amounts payable by the Board under this contract 
and not already paid, and shall not be made to more than one party, 
except that any such assignment or reassignment may be made to one 
party or trustee for two or more parties participating in such financing. 
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Article 35, APPOINTMENT OF REPRESENTATIVES OF OWNER 
OR BOARD. -- Authority to give directions under this contract and to 
approve for the Owner and the Board actions taken by the Contractor 
in the performance of the contract work shall be vested in such officers 
or employees of the Owner and the Board as either may designate. The 
Contractor shall have no obligation to follow any directions except 
those which shall be issued in writing over the signature of a represen- 
tative of the Owner or Board so designated, and the Contractor shall 
have no liability on account of its failure to comply with requests or 
directions of any other officers or employees of the Owner or Board. 
Any officer or employee so designated shall be deemed an authorized 
representative of the Owner or Board within the terms of this contract 
until his designation to act as such shall be revoked. 

Article 36. DISPUTES. -- Any action, omission, direction, 
decision or determination of the Board, the Owner or the Contractor 
under this contract may be the subject of a dispute. Any dispute 
arising under this contract which is not disposed of by agreement of 
the parties to this contract, shall be decided by the Chief, Office of 
Ship Construction of the Maritime Administration, who shall reduce 
his decision to writing and mail or otherwise furnish a copy thereof 


to the Contractor and to the Owner, which decision shall be final and 


conclusive and shall bind all parties to this contract, unless within 

thirty (30) days from the date of receipt of such copy the Contractor 

or the Owner appeals from said decision by mailing or otherwise © 
furnishing said Chief, Office of Ship Construction, a written appeal 
addressed to the Board. The decision of the Board on any question of 
fact unless determined by a court of competent jurisdiction to have: 

been fraudulent, capricious, or arbitrary, or so grossly erroneous as 
necessarily to imply bad faith or is not supported by substantial 
evidence, shall be final and conclusive and shall bind all the parties 

to this contract. In connection with any appeal proceeding under this 
Article 36, the Contractor and the Owner shall be afforded an opportunity 
to be heard before the Board or before the duly authorized representative 
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or representatives of the Board appointed for the hearing of said appeal 
and an opportunity to offer evidence in support of or in opposition to 

the appeal. Pending final decision of a dispute hereunder, the Contractor 
shall proceed diligently with the performance of the contract work and 

in accordance with the decision of said Chief, Office of Ship Construction. 
The fact that the Owner, with or without comment, refers to the Board 

as hereinbefore provided, the Contractor's estimates as to the cost and 
time of making changes, shall not prejudice the rights of any party to 
have any dispute relating thereto decided under this Article 36. 

| 


Contract No. FMB-104 
Addendum No. 1 


CONTRACT FOR THE CONSTRUCTION OF 
THREE COMBINATION CARGO- PASSENGER CONTAINER VESSELS 
MA DESIGN C4-S1-49a FOR GRACE LINE INC. 


THIS ADDENDUM, entered into as of the 11th day of August, 1960 
by and between the UNITED STATES OF AMERICA, represented by 
the FEDERAL MARITIME BOARD (hereinafter called the ''Board"), 
GRACE LINE INC., a corporation organized under the laws of the 
State of Delaware (hereinafter called the "Owner"), and BETHLEHEM 
STEEL COMPANY, a corporation organized under the! laws of the State 
of Pennsylvania (hereinafter called the "Contractor"). 


, 


WITNESSETH 
WHEREAS: 
1. The Board, the Owner and the Contractor have heretofore 
entered into Construction Contract No. FMB-104, dated February 26, 


1960 (herein called the "Contract") for the construction of three cargo- 
| 


passenger container vessels; and 
2. The Board and the Owner wish to amend paragraph (c) of 

Article 31 of the General Provisions of the Contract, which paragraph 

relates to rights of the Board and Owner in the event of Owner's default. 
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NOW, THEREFORE, the parties hereto agree as follows: 

ARTICLE 1. Paragraph (c) of Article 31 of the General Provisions 
of the Contract is hereby amended by adding at the end of said paragraph 
the additional sentence reading as follows: 

"The vesting of all of the Owner's right and title as hereinabove 
provided is made to enable the Board to thereafter proceed in 

a manner it deems best but such vesting shall be without prejudice 

to the rights, if any, of the Owner as between the Owner and the 

Board." 

ARTICLE 2.: Except as expressly provided herein, the provisions 
of Contract No. FMB-104 shall remain in full force and effect. 

IN WITNESS WHEREO*™, the parties hereto have caused this 
contract to be executed in three counterparts the 11th day of August, 
1960, with the intent that each counterpart shall have full force and 
effect independently of the others, but full performance of one shall be 
full performance of all. 


| UNITED STATES OF AMERICA 
ATTEST: BY: FEDERAL MARITIME BOARD 


/s/ Geo. A. Viebmann BY: /s/ James L. Pimper 
Asst. Secretary Secretary 


ATTEST: GRACE LINE INC. 


/s/ Robert C. Alsop BY: /s/ W.J. McNeil 
Asst. Secretary President 


ATTEST: BETHLEHEM STEEL COMPANY 
/s/ D.W. Baird BY: /s/ D.D. Strohmeier 

Asst. Secretary Vice President 
Approved as to form: 


/s/ John F. Harrell 
Assistant General Counsel 
Federal Maritime Board 
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CERTI*ICATE AS TO EXECUTION BY OWNER 
| 


I, Robert C. Alsop, certify that I am the Asst. Secretary of 
the corporation named as Owner in the within contract; that W.J. 
McNeil who signed the said contract on behalf of the Owner was then 
President of said corporation; that I know his signature and his 
signature thereto is genuine; and that said contract was duly signed, 
sealed and attested for and on behalf of said corporation by authority 
of its governing body. 


/s/ Robert C. Alsop 


CERTIFICATE AS TO EXECUTION BY CONTRACTOR 
I, D.W. Baird, certify that I am the Asst. Secretary of the 


corporation named as Contractor in the within contract; that D.D. 
Strohmeier who signed the said contract on behalf of the Contractor 


was then Vice President of said corporation; that I know his signature, 


and his signature thereto is genuine; and that said contract was duly 
signed, sealed and attested for and on behalf of said corporation by 
authority of its governing body. 


/s/ D.W. Baird 


Addendum No. 2 
Contract No. FMB-104 


ADDENDUM TO CONTRACT FOR THE CONSTRUCTION OF 
THREE COMBINATION CARGO- PASSENGER CONTAINER VESSELS 
MA DESIGN C4-S1-49a FOR GRACE LINE INC. 

THIS ADDENDUM, entered into the 2d day of June, 1961, by 
and between the UNITED STATES OF AMERICA, represented by the 
FEDERAL MARITIME BOARD (hereinafter called the "Board"), 
GRACE LINE INC., a corporation organized under the laws of the State 
of Delaware (hereinafter called the "Owner"), and BETHLEHEM STEEL 
COMPANY, a corporation organized under the laws of the State of 
Pennsylvania (hereinafter called the ''Contractor"’). 

WITNESSET EH: 

WHEREAS: 

1. The Board, the Owner and the Contractor have heretofore 
entered into Construction Contract No. FMB-104, dated February 26, 
1960 (herein called the "Contract"’) for the construction of three cargo- 
passenger container vessels; and 

2. The Owner and the Board wish to amend Article IV of the 
Contract to provide for payment in accordance with the actual differential 
subsidy rate of 50.2%. 

NOW, THEREFORE, in consideration of the premises and of the 
mutual promises jhereinafter set forth, the parties hereto agree as 
follows: 

ARTICLE 1. Subparagraph (i) of paragraph (a) of Article IV 
of the Special Provisions of the Contract is amended to read as follows: 

(i) The Board shall pay the Contractor fifty and two tenths per 
cent (50.2%) and the Owner shall pay the Contractor forty-nine 
and eight tenths per cent (49.8%) of each progress payment on 
account of the Contract Price set out in Article I(a) hereof 


(excluding, however, the sum of One Hundred and Forty-seven 
Thousand Dollars ($147,000) of the Contract Price for the national 
defense features incorporated in the Vessels), as such Contract 


Price (excluding national defense features) is increased or 
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decreased on account of changes in the contract’ work, approved 
by the Board as eligible for construction-differential subsidy, 
and on account of the adjustments provided in Article VIII of 
these Special Provisions, determined by the Board to be allocable 
to the said Contract Price (excluding defense features)." 
ARTICLE 2. Subparagraph (iv) of paragraph (a) of Article IV of 
the Special Provisions of the Contract is amended to read as follows: 
(iv) The Board shall pay the Contractor fifty and two-tenths per 
cent (50.2%) and the Owner shall pay the Contractor forty-nine 
and eight tenths per cent (49.8%) of any amounts not exceeding 
in the aggregate a total of Eight Hundred Eighty- eight Thousand 
Two Hundred Fifty-eight Dollars ($888,258.00) on account of any 
increases in the Contract Price pursuant to the provisions of 


Article 21(b) of the General Provisions of this Contract. The 
Owner shall pay the Contractor one hundred per cent (100%) of 
any amounts in excess of said Eight Hundred Eighty- eight 


Thousand Two Hundred Fifty-eight Dollars ($888, 258.00) on 
account of any such increases." ! 
ARTICLE 3. Except as expressly provided herein, all of the 
provisions of the Contract, as amended by Addendum No. 1 thereto, 
shall remain in full force and effect. 
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IN WITNESS WHEREOF, the UNITED STATES OF AMERICA, 
represented as aforesaid, has caused this Addendum to be executed 
on its behalf in three counterparts the 2d day of June, 1961, GRACE 
LINE INC. has caused this Addendum to be executed on its behalf in 
three counterparts the 24th day of May, 1961, and BETHLEHEM 
STEEL COMPANY has caused this Addendum to be executed on its 
behalf in three counterparts the 26th day of May, 1961, with the intent 
that each counterpart shall have full force and effect independently 
of the others, but full performance of one shall be full performance 
of all. 

UNITED STATES OF AMERICA 
ATTEST: BY: FEDERAL MARITIME BOARD 
/s/ Geo. A. Viehmann BY: /s/ Thomas Lisi 
Asst. Secretary Secretary 


ATTEST: GRACE LINE INC. 


/s/ Robert C. Alsop BY: /s/ B.G. Piper 
Asst. Secretary Vice Pres. and Treasurer 


ATTEST: BETHLEHEM STEEL COMPANY 


/s/ D.W Baird BY: /s/ D.D. Strohmeier 
Asst. Secretary Vice President 


Approved as to form: 


/s/ John F. Harrell 
Assistant General Counsel 
Federal Maritime Board 
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EXHIBIT C TO 
MACK-FORLIST AFFIDAVIT 


[Bethlehem Steel Co. Letterhead Omitted] 


11 October 1963 


Grace Line Inc. 
3 Hanover Square 
New York 4, New York 


Subject: Combination Cargo, Passenger, Container Vessels 
Bethlehem Hulls 4585, 4586 and 4587 
MA Hulls 91, 92 and 93 
EXTENSION OF TIME 
Se EEE eee 
Reference: See Exhibit "A" Enclosed 


Enclosures: Exhibit "A" Through "D" Inclusive 
| 
Gentlemen: 


In accordance with Article 5 (c) of Contract FMB-104 we 
request that finai determination of the extension dates| for sub- 
ject vessels be made at this time. We have from time to time 
reported delays caused by events beyond our control and have 
presented our preliminary evaluations of the extent of such de- 
lays. References (a) through (ee), (Exhibit A), comprise the 
extensive correspondence by which the owner was kept fully in- 
formed on matters relating to delays of the vessels and its re- 
plies thereto. 


We now submit the final evaluation of the delays, a sum- 
mary of information previously furnished and supplemental in- 
formation. 
1, Delivery Dates 
Contract FMB-104, which was signed on 26 February 1960, 
established the following delivery dates for the vessels to 
be constructed: 


Hull No. | 


Originai Actual 
Contractual Delivery 


Del. Date 


12 April 1962 
12 June 1962 
12 Sept 1962 


Date 


| 
4 Feb. 1963 
14 June 1963 
23 Sept 1963 


Delays 

The foregoing delays resulted from causes beyond the con- 
trol of the contractor including causes created by the owner, 
Specifically (i) a shipyard strike and (ii) a stop work order 
issued by the owner, and (iii) two substantial changes in the 
vessels ordered by the owner with MarAd approval and man- 
power shortages influenced by these change orders. 


The Strike 


When contract FMB-104 was executed, a strike at Quincy 
and Sparrows Point shipyards was existing and had been in 
progress for about one month.* Thereafter, the strike per- 
sisted for 117 days. Its delaying effects upon the work are 
dealt with more fully at a later point. 


Change Order No. 3 


The first of the two changes to the vessels ordered by the 
owner called for changes in the midship deckhouse arrange- 
ments whereby the messing arrangements for the crew were 
completely altered. The change was quoted by the contrac- 
tor on) Aug. 2, 1960 in expectation that it would be authorized 
not later than Aug. 22, 1960. The owner authorized the change 
to proceed on Sept. 29, 1960. 


The Stop Work Order 


On March 21, 1961, the owner orally advised the contractor 
that the vessels were not to be built in accordance with the 
quarters arrangements as then approved and requested the 
contractor to stop work in the affected areas. This involved 
the entire superstructure of the ships and extended into some 
areas of the machinery spaces. This request was immediate- 
ly honored by the contractor. Resumption of work was not au- 
thorized by the owner until May 5, 1961. 


Change Order No. 15 


On May 5, 1961, the owner authorized a major alteration in 
the vessels to carry out new concepts in the passenger ac- 
commodations which had been under consideration by it since 
February 1961. By this time approximately 14 months had 
elapsed since the date of contracting. The ships now to be 
constructed were materially different from those in contem- 
plation when delivery dates had been agreed upon. 


The Industrial Union of Marine & Shipbuilding Workers 
of America had called a strike (affecting only Bethlehem's 
East Coast Shipyards) effective January 23, 1960 (Quincy) 
and January 28, 1960 (Sparrows Point). The second low bid- 
der, Ingalls, whose bid was about $4 million higher than 
Bethlehem's price was not strike bound. 
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General Discussion 


(1) 
The shipyards, both at Quincy and at Sparrows Point, were 
strike bound at the date of contracting and continued in that 
condition for 117 days. Although picket lines prevented ac- 
cess to the Quincy offices, Bethlehem leased temporary 
office space at various locations in the Boston area at which 
it could, but with marginal productivity only, perform neces- 
sary engineering work. This exertion mitigated the effects 
upon Hulls 4585, 4586 and 4587 of the 117 day strike although 
to =n extent upon which precise particularization is very dif- 
ficult. 


(2) | 
Change Order No. 3 was authorized by the owner about three 
months after termination of the strike. Work thereunder 
went forward, apace with the balance of the construction, un- 
til six months later at which date (March 21, 1961) the own- 
er ordered it to be suspended along with the entire quarters 
areas of the vessels. The "stop work" was not rescinded 
until May 5, 1961 upon release by the owner of Change Order 
No. 15 which increased the passenger capacity from 93 to 

130 persons and which, of course, materially altered the work 
which had been authorized by Change Order No. 3, This was 
the third event (apart from the strike) which altered the sup- 
positions upon which the original contract completion dates 
had been predicated. These events were beyond the control 
of the contractor. 


| 
| 
(3) | 
When first informed of the likelihood of Change Order No. 3, 
the contractor believed it would not delay the vessels pro- 
vided the work be authorized by August 22, 1960. The owner 
did not authorize its commencement until September 29, 1960, 
more than a month later. 


| 
Bethlehem acknowledged the Stop Work Order by letter dated 
March 24, 1961. The owner was therein advised that the Stop 
(Work) Order would have a delaying effect of three months pro- 
vided work was released by April 1, 1961. As it developed, 
work was not released by the owner until May 5, 1961 when 


Change Order No. 15 was authorized. | 


| 

Shipbuilding (under any rational method of proceeding) must 
be planned on a long term basis in an orderly fashion with 
building schedules meshed with manpower requirements to 
assure to the fullest extent possible the availability of skilled 
labor in sufficient quantity to meet the need of eae vessel as 
it develops. 
In light of this fact, when Change Order No. 15 was authorized, 
the contractor found it exceedingly difficult, indeed impossible, 
precisely to evaluate its effect upon delivery dates). Instead of 


guessing on the subject, the contractor set forth in some detail 
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the various considerations which would govern the effects of 
Change Order No. 15. (See reference (v))}. It was stated that 
the success of action to overcome the primary delay factor, 

i.e. the change in midship deckhouse modifications and ar- 
rangement of quarters, would depend on the availability of 
manpower to meet peak load requirements during the outfit- 
ting stages of construction. It was obvious, in view of an al- 
ready full yard building program, that manpower requirements 
would be, substantially increased as a direct result of stepping 
back the building schedules of these vessels and that the labor 
market might be thereby over taxed. As events developed, it 
was in fact more than over taxed, it was exhausted and a man- 
power shortage materialized. Thus the contract building sched- 
ule for FMB-104 was disrupted. See Exhibit B. This was com- 
pletely beyond the control of the contractor and could not be 
overcome despite the most intensive recruiting activity and 
crash training programs. See Exhibit C. Programming in ship- 
building is arranged to avoid manpower requirement peaks 
which might strain the manpower market and lead to inefficien- 
cies through the employment of unskilled personnel. The plan- 
ning process is not so inflexible, however, that minor disrup- 
tions cannot be accommodated by the shipbuilder. The disrup- 
tion which evolved from the plan delay of several months di- 
rectly chargeable to Change Order No. 15, was not such a minor 
disruption, however, and it accomplished two things. 


It compelled layoffs particularly in the Pipe, Electrical, Sheet 
Metal and Outside Machinist Departments for obviously it was 
not reasonably feasible for the contractor to maintain an idle 
force for the substantial period of time involved and there was 
no way to rearrange the schedules of other vessels then build- 
ing to absorb the personnel affected. Secondly, it intruded M.A. 
Hulls 91, 92 and 93 into the orderly building schedules of other 
vessels under construction which had been either contracted 
for or otherwise obligated prior to the date Change Order No. 
15 was authorized. This pyramided the need for skilled me- 
chanics and the extraordinary peaking which resulted created 

a far greater maximum manpower requirement than would have 
been necessary to complete all vessels in a timely manner with 
reasonable adherence to the original contract building schedules. 
The situation which developed is graphically illustrated in Ex- 
hibit D. Its effect on the building schedules of all three vessels 
is immediately apparent. 


It is our understanding that this letter and enclosures together 
with your comments, if any, will be forwarded to the Maritime 
Administration in accordance with Article 5 (a) of the vessel 
contract. We respectfully request, in view of the foregoing, 
that the contract delivery dates be extended to the actual deliv- 
ery dates of the vessels. We would expect, of course, to be al- 
lowed to review any comments you might submit in conjunction 
with this request. 


Very truly yours, 
J. H. Morris 


General Manager 
cc: MarAd, Washington, D. C. - 4 
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EXHIBIT D TO 
MACK-FORLIST AFFIDAVIT 


U.S. DEPARTMENT OF COMMERCE 
MARITIME ADMINISTRATION 
WASHINGTON, D.C. 20235 


February 4, 1966 
| 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


Mr. J. H. Morris, General Manager 
Bethlehem Steel Company 
Shipbuilding Division 

Sparrows Point, Maryland 21219 


Dear Mr. Morris: 


Subject: MA Design C4-S1-49a - Cargo Passenger Vessels 
Grace Line Inc. | 
Contract No. FMB-104 
MA Hull Nos. 91, 92 and 93 
Bethlehem Hull Nos. 4585, 4586 and 45817 
Extension of Contract Delivery Dates 


Pursuant to Article 5 of the contract, this is to advise that under 
delegated authority I have taken the following action with respect 
to the late delivery of vessels constructed under this contract. 

| 


Contract Extended 
Delivery Time Delivery Unexcused 


Extension Date Time - Days 


234 12-1-62 | 65 
234 1-31-63 134 
234 5- 3-63 143 


In reaching these conclusions consideration has been given to a 
sequence of circumstances which occurred during the|construc- 
tion of vessels under this contract. 


1. MA Change No. 3, which was authorized in September 
1960, injected new design requirements in passenger 
Spaces at a time when design work should have been 
well underway. At a minimum, disruption of design 
progress is acknowledged. 


2. 
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On March 21, 1961, a further passenger area modifica- 
tion of even greater magnitude was found to be suffi- 
ciently feasible to cause the Owner to issue a stop work 
order to the Contractor. This stop work continued in 
effect for 1-1/2 months. 


On May 9, 1961, authorization was given by the Owner 
for|a major passenger area redesign, MA Change No. 
15,,at a point when structural plans had already been 
completed and other facets of design were well under- 
way. It is acknowledged that at least three to four 
months setback in design due to this change as initially 
estimated by the Contractor was experienced. It is fur- 
ther acknowledged that part of this design delay was 
transposed into justifiable actual vessel delay. At the 
same time it is concluded that completion and issue of 
detailed plans for the quarters area covering structure, 
piping, ventilation, air conditioning, etc., as shown on 
the flow chart (attachment to Bethlehem letter of June 
25, 1965), as much as eleven months after change au- 
thorization, is later than necessary. This is particular- 
ly true in view of the Contractor's prior claim of delay 
in connection with the change and obvious need, there- 
fore, for prompt design decision and plan development 
to obviate and mitigate delay. The period preceding De- 
cember 1961 appears most noticeably lacking in design 
progress. As a result, plan issue dates slipped consid- 
erably and without necessity. Had these plans been is- 
sued earlier, a consequent improvement in work per- 
formance would have occurred. 


The nature of MA Change No. 15 added substantially to 
the overall labor requirements and rendered the con- 
tract work itself more difficult due to "space compres- 
sion", i.e., by increase in both the number of staterooms 
and the number of passengers in largely the same deck 
area. 


The postponed performance of the contract work, occa- 
sioned by late authorization of MA Change No. 15, trans- 
posed peak craft requirements to a period when shortage 
of labor skills were experienced. This manpower short- 
age; to the extent caused or aggravated by MA Change 
No./15, is recognized as a cause of vessel delay. It is 
considered to have been a factor between February and 
July 1962 when it retarded, to a limited extent, the con- 
struction progress which might otherwise have been pos- 
sible. Beyond July 1962, it is concluded that staffing of 
the vessel work crews could have been increased with 
consequent improvements in the delivery date. It is also 
concluded that had earlier design progress been attained, 
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as found to be possible in Item 3 above, the reductions 
in force, which occurred in crafts which later became 
critical, would not have been necessary. 


In the matter of the shipyard strike, it is recognized that the Mari- 
time Subsidy Board has ruled on August 19, 1965, in Lykes Bros. 
Steamship Co. vs. Bethlehem Steel Corporation, Docks t CA-3, that 
Bethlehem has the burden of establishing that the occurrence of 
this event was beyond its control. Pending final decision on this 
issue, I have recognized the strike as a delay cause beyond the Con- 
tractor's control. However, irrespective of the final! disposition of 
this issue, and even though design and construction may have been 
initially postponed by the Contractor as the result of this strike, it 
is concluded that the Owner's decision to proceed with MA Change 
No. 15 as late in the contract period as May 9, 1961, created the 
delaying conditions which determined the vessel completion time. 


It is my judgment that the foregoing circumstances resulted in de- 
lays beyond the Contractor's control which would have prevented 
Bethlehem from accomplishing delivery of MA Hull No. 91 before 
December 1, 1962, representing a time extension of 234 days. The 
Contract is interpreted as allowing retention of the delivery spac- 
ing for the following vessels; therefore, the time extension allowed 
for the first vessel is also applicable to MA Hull Nos, 92 and 93. 


Under the provisions of Article 36 this matter may be made the 
subject of a dispute and referred for decision of the Chief, Office 
of Ship Construction. 


Sincerely yours, 


/s/ Donald E. Frye 
Chief, Division of Estimates 
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EXHIBIT E-1 TO 
MACK-FORLIST AFFIDAVIT 


[Bethlehem Steel Corp. Letterhead Omitted] 


16 February 1966 


Mr. E. Scott Dillon, Acting Chief 
Office of Ship Construction 
Division of Contracts 

U.S. Department of Commerce 
Maritime Administration 
Washington, D. C. 20235 


Subject: MA Design C4-S1-49a Cargo Passenger Vessels 
Grace Line Inc., Contract FMB 104 

MA Hull Nos. 91, 92 and 93 

Bethlehem Hull Nos. 4585, 4586 and 4587 
Extension of Contract Delivery Dates 


Dear Mr. Dillon: 


By letter of the 4 of February 1966, Mr. Donald E. Frye, Chief 
Division of Estimates extended the delivery dates of subject vessels 
beyond the original contract delivery dates as shown below: 


Contract Extended 


Delivery Date Delivery Date 
4-11-62 12- 1-62 
6-11-62 1-31-63 
9-11-62 5- 3-63 


This leaves a delay of 65 days on the first vessel, 134 days on the sec- 
ond vessel and 143 days on the third vessel which is held to be the con- 
tractor's responsibility. 


The primary causes of delay are change orders initiated and au- 
thorized by the owners and the Government. The secondary causes of 
delay, arising from these change orders are late development of plans, 
a temporary stop-work order and manpower shortage. A further cause 
of delay is the shipyard strike. All of the above causes of delay were 
found by Mr. Frye to require an extension of delivery dates. 


The decision does not disclose wherein it differs from the detailed 
quantitative information submitted by the contractor. The decision is er- 
roneous in that it fails properly to evaluate the extent of the delay and in 
not extending the ‘contract delivery dates to the dates of actual delivery. 


We hereby give notice of appeal from the decision of the Chief, 
Division of Estimates. The statement of our position concerning the fac- 
tual and legal aspects of this matter will be forwarded at an early date. 


Yours very truly, 

D. M. Mack-Forlist 

Manager of Contracts 
[ce addressees omitted] 
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EXHIBIT E-2 TO 
MACK-FORLIST AFFIDAVIT 
ee SE 


[Kominers & Fort Letterhead Omitted] 


|March 4, 1966 


Chief, Office of Ship Construction 
Division of Contracts 

Maritime Administration 

GAO Building 

Washington, D. C. 


Attn: Mr. E. Scott Diilon 
Acting Chief | 


Re: MA Design C4-S-1-49a Cargo Passenger 
Vessels, Grace Line Inc., Contract FMB- 
104, Bethlehem Hull Nos. 4585, 4586, 


4587, Extension of Contract! Delivery Dates 


| 

Dear Mr. Dillon: | 

We refer to the letter of February 4, 1966 from the Chief, Divi- 
sion of Estimates, in part granting and in part denying |the application 
of the Contractor for an extension of the delivery dates of the three 
vessels subject to Contract No. FMB-104. This is to advise that Grace 
Line Ine. is in disagreement with that action insofar as it purports to 
extend or authorize an extension of the contract delivery dates. We 
request that the Chief, Office of Ship Construction, decide under Arti- 
cle 36 of Contract No. FMB-104, that the decision of the Chief, Divi- 
sion of Estimates, is in error to the extent Stated, and that the Con- 
tractor's application should be disapproved. In support of its position 
Grace Line refers to and incorporates its letters of February 17, 1964 
and October 21, 1964, and its Supplemental Memorandum of September 
30, 1965. | 


We note that the Contractor, by letter of February 16, 1966, has 
given "Notice of Appeal" from the decision of the Chief, Division of 
Estimates, and expects hereafter to forward a further tatement. We 
assume that Grace Line will be given an opportunity to 'reply and to 
comment directly upon the action of the Chief, Division|of Estimates. 


Very truly yours, 


/s/ Odell Kominers 
Attorney for Grace Line, Inc. 


[ce addressees omitted] 
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EXHIBIT F TO 
MACK-FORLIST AFFIDAVIT 


[Bethlehem Steel Corp. Letterhead Omitted] 
March 9, 1966 


Chief, Office of Ship Construction 
Maritime Administration 
Washington, D. C. 


Re: Bethlehem Steel Corporation — Disputes 
Under Contracts Nos. FMB-104 and MA/MSB-8 


Dear Sir: 


Under Article 36 of each of the above-described Contracts, 
"Any action, omission, direction, decision or determination of the 
Board, the Owner or the Contractor under the Contract may be the 
subject of a dispute." 


By reason of actions, omissions, directions, decisions and de- 
terminations of the Owner (Grace Line, Inc.), the Board (the former 
Federal Maritime Board) and the Contractor (Bethlehem Steel Com- 
pany and its successor, Bethlehem Steel Corporation), the disputes 
briefly summarized in the attached Memorandum dated March 9, 
1966, have arisen under the Plans and Specifications constituting a 
part of the respective Contracts, and, among others, under Articles 
II, 3, 9, 13, 14,and 36 of such Contracts. Such disputes have not been 
disposed of by, agreement of the parties and are, therefore, subject 
to the procedure for the settlement of disputes prescribed by such 
Article 36 of the Contracts. 


As shown in the attached Memorandum, the Owner has hereto- 
fore asserted as disputes arising under the above Contracts certain 
rights with respect to the banana reefer cubic capacity and with re- 
spect to the salt water sea valves and related equipment included in 
the four ships built under the above Contracts. Such disputes were 
initially presented to and ruled upon by the Trial Guaranty and Sur- 
vey Board of the Maritime Administration/Federal Maritime Board 
as set forth in|the attached Memorandum, but have not been finally 
decided by the Chief, Office of Ship Construction, pursuant to Article 
36 of the Contracts. The Contractor hereby formally requests that 
these unresolved disputes now be decided by the Chief, Office of Ship 
Construction, of the Maritime Administration pursuant to Article 36 
of the Contracts. 


The Contractor requests the opportunity to submit additional 
factual data and evidence in support of the decisions herein request- 
ed and is prepared promptly to submit any and all further informa- 
tion which the Chief, Office of Ship Construction, may deem relevant 
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or material to his consideration and decision of the above disputes 
under Article 36 of the Contracts. 


Respectfully submitted 


BETHLEHEM STEEL 
CORPORATION | 


| 
By /s/ D. D. Strohmeier 
Vice President 


[ce addressees omitted] 


March 9, 1966 


MEMORANDUM RE DISPUTES ARISING UNDER 
CONTRACTS NOS. FMB-104 AND MA/MSB-8 


I. THE BANANA CUBIC CAPACITY DISPUTE 

(1) This dispute arises under the Owner's claim that the Con- 
tractor was obligated to obtain in Hulls Nos. 4585-87, built under Con- 
tract No. FMB-104, and Hull No. 4602, built under Contract No. MA/ 
MSB-8, a banana reefer cubic capacity in excess of what the ships actu- 
ally contained. It is and has been the Contractor's position that each of 
the four sister ships was built in strict accordance with the Contract 
Plans and Specifications, the directions, decisions and determinations 


of the Owner, and the Working Drawings and Purchase Specifications as 
submitted to and approved by the Owner. 
(2) The four ships were delivered under the respective Contracts 
on February 4, June 14 and September 23, 1963, and April 7, 1964. The 
Owner noted on each certificate of completion and delivery the following: 
"The Onwer has an open question relating to the banana bin 
cubic capacity of the vessel." | 
(3) These uniform exceptions were designated by the Trial Guar- 
anty and Survey Board as Guaranty Item No. 1-C47-2 in respect of Hull 


No. 4585, Item No. 1-31-2 in respect of Hull No. 4586, Item No. B1 (DE)-7 
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in respect of Hull No. 4587, and Item No. 1-1B-2 in respect of Hull Num- 
ber 4602. The Trial Guaranty and Survey Board "signed off" these al- 
leged Guaranty Deficiency Items in all cases at the time of the respective 


guarantee surveys with the following comment: 
"The Survey Board does not consider this above statement to 
be a deficiency in workmanship or material as defined by 
Article 14 of the subject Contract." 

(4) This dispute as to the sufficiency of the banana reefer cubic 
capacity was reopened by letter of the Owner to the Contractor dated 
November 17, 1964, with copies to the Secretary of the Maritime Subsidy 
Board and the Chief, Office of Ship Construction, copy of which is attach- 
ed hereto as Exhibit 1. Under date of December 29, 1964, the Contractor 
replied (Exhibit 2), denying any deficiency. 

(5) At the time of contracting, the exact banana reefer capacity 
of the vessels was known by the parties to be indefinite — a matter of 
estimate — which would be affected, among other things, by the vessel 
structure and sizes of components. Notwithstanding a guidance figure 
with respect to banana reefer cubic capacity, page 1-7 of Modification 
No. 1 to the Specifications provided in part as follows with regard to the 
calculation and approval of capacities of all cargo spaces: 

™?. WEIGHTS AND CAPACITIES 
"In ninety (90) calendar days, or less, after signing of 
contract, the Contractor shall submit for approval an inde- 
pendently prepared estimate of light ship weight and center 
of gravity (vertical, longitudinal and transverse). This esti- 
mate shall include summaries of Steel, Outfit and Machinery 
on MA Forms 36A through 36F, Light Ship Summary on Form 
335, and one copy of work sheets for each group of Steel, Out- 
fit and Machinery on MA Form 36G, to describe in compre - 
hensive detail the calculated weight and center of gravity of 
the ship. Similarly, Contractor shall submit for approval 
his calculated capacities of all cargo and Stores spaces and 
tanks. 


"Approval action shall consist of reaching a mutual agree- 
ment between the Contractor, the Owner and the Maritime Ad- 
ministration as quickly as possible on the light ship weight, 
center of gravity and capacities. Thereafter, the Contractor 
shall be responsible for obtaining in the completed ship the 
approved weight, center of gravity and capacity characteristics 
adjusted for authorized departures from the construction con- 
templated in the approved estimate. The heeling moment due 
to unsymmetrical weights of the light ship|shall not exceed 
300 ft. tons." 

(6) As required by the above quoted provisions of the Specifica- 


tions, the Contractor made an estimate of the banana reefer cubic capacity 
in Holds Nos. 1, 3 and 4 of the Vessels which the Contractor submitted to 
the Ale within ninety (90) days after the execution of Contract No. FMB- 
104.* Pursuant of further clarifying information and specific instructions 
given by the Owner to the Contractor to include certain spaces which the 
Contractor had deducted in calculating the capacities, that estimate was 
modified to 389,455 cubic feet and thereafter approved by the Owner. It 
did not, however, become a contractual requirement because it was not 
approved by the Maritime Administration. The tripartite agreement and 
approval required by the Specifications, as quoted above, has never occur- 
red. 


(7) The 90 day preliminary 389,455 cubic foot estimate was based 
upon the Contract and Guidance Plans referred to in Exhibit A to the Con- 
tract and was made at a time when, to the knowledge of all concerned, sub- 
stantial progress could not have occurred on the Working Drawings and 
Purchase Specifications governing the banana reefer spaces in Holds Nos. 
1,3 and 4. That estimate was based upon the envelope of the space as de- 
fined by the Contract Fore and Aft Body Lines and the General Arrange - 
ment Plans, Nos. S3-0-54, $5-0-55, S9-2-51, S9-2-52, Alt. 1, $11-11-51, 


* This estimate was actually submitted to the Sacre Design Agent, 


George G. Sharp and Co., which will be hereafter included within the term 


"Owner." 
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Alt. 2, and upon the machinery and equipment, doors, fan rooms, ducts, 


conveyors, sparred-off access passages, insulation, and other space - 
consuming components of these reefer holds as indicated on the Contract 
and Guidance Plans, Nos. $11-11-51, Alt. 2, $11-11-53, $16-5-2, $38-1- 
51, Alt. 1, $39-1-51, $48-1-1, Alt. 1. 

(8) | Commencing on or before May 18, 1960 and until the com- 
pletion and delivery of the first ship on February 4, 1963, the Contractor 
and the Owner collaborated, from time to time as necessary, in the prep- 
aration of Working Drawings and Purchase Specifications defining, gov- 
erning and influencing all spaces for the carriage of bananas in Holds 
Nos. 1, 3 and 4 by means of a series of meetings among the Contractor's 
representatives and the Owner and by correspondence between them. 
These Working Drawings and Purchase Specifications were prepared and 
revised by the Contractor on the basis of directions, instructions and ad- 
vice given to it by the Owner in such meetings and correspondence and 
thereafter submitted to, and approved by, the Owner and, whenever re- 
quired, by the Maritime Administration pursuant to the Contracts and 
the Specifications. 

(9) To the extent that Working Drawings and Purchase Specifica- 
tions defined a banana reefer cubic capacity different from the capacity 
which the Owner claims was required, there were conflicts and discrepan 
cies within the meaning of Article 3 of the Contracts. Any such conflicts 
were, however, resolved by specific directions given by the Owner to the 
Contractor as contemplated by that Article. 

(10) Shortly after the first ship was delivered, certain departures 
from the Working Drawings as previously approved by the Owner were 
made in respect of the banana reefer spaces in Hull No. 4585, such hav- 
ing been done at the request and direction of the Owner and at his ex- 
pense. Similar changes were incorporated in Hull Nos. 4586 and 4587 
under Change Orders issued by the Owner. Those departures resulted 
in an increase of the banana reefer capacity to 359,406 cubic feet as 
shown on the final Capacity Plan No. $29-1-3, Alt. 3, which was approved 


by the Owner on September 23, 1963. The banana reefer capacities of 
the subsequent Hulls Nos. 4586-87 and 4602 were governed by and con- 
formed to this same Plan No. $29-1-3. 
(11) The Contractor's Hulls Nos. 4585-87 and 4602 were built in 
accordance with, and complied in every respect with, ithe Working Draw- 
ings and the Purchase Specifications governing and influencing the ba- 
nana spaces on these ships as approved by the Owner, and the Contractor 
adhered at all times to the actions, directions, decisions and determina- 
tions of the Owner, and, when required, of the Maritime Administration. 


Il. THE SALT WATER SEA VALVE DISPUTE 


(1) This dispute arises under the Owner's claim that the Con- 
tractor provided and installed defective salt water sea valves and relat- 
ed equipment. 

(2) During the respective six-month Guaranty Periods applica- 
ble to each of the four vessels, certain defective salt water sea valves 
were cited by the Owner as Guaranty Deficiency Items). On or before 
the lapse of the respective Final Guaranty Survey Periods of each of the 
four vessels as established by Article 14(c) of the Contracts, the Con- 
tractor installed new salt water sea valves, repaired alll the defective 
valves cited by the Owner or took such other action as ‘may have been 
required by the Contracts. | 

(3) Immediately following the Final Guaranty Surveys held pur- 
suant to Article 14(c) of the Contracts, the Trial Guaranty and Survey 
Board "signed off" on the respective salt water sea valve guaranty de- 
fects and ruled that the Contractor had performed all work, replace - 
ments or other obligations in respect thereof pursuant to the provisions 
of Article 14 of the respective Contracts and had made good at the Con- 
tractor's expense, as required by Article 14, all defective sea valves 


during the respective Guaranty Periods established by Article 14. 
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EXHIBIT 1 TO 
MARCH 9, 1966, MEMORANDUM 


GRACE LINE INC. 
THREE HANOVER SQUARE 
NEW YORK, N.Y. 10004 


November 17, 1964 


Bethlehem Steel Company 
Shipbuilding Division 
Sparrows Point, Maryland 


Attention: J. H. Morris 
General Manager 


Gentlemen: 


In Contract No. FMB-104, dated February 26, 1960, between 
Bethlehem Steel Company ("Bethlehem"), the United States of Amer- 
ica, and Grace Line Inc., Bethlehem contracted to construct three 
vessels, in strict accordance with the Contract, for delivery to Grace 
Line. In Contract No. MA/MSB-8, dated February 1, 1962, between 
the same parties, Bethlehem contracted to construct a fourth vessel 
of the same class. Of vital consideration from Grace Line's stand- 
point was the anticipated availability to it, on each of these vessels, 
of the specified banana reefer bin cubic capacity, which represented 
greatly increased capacity as compared with the vessels scheduled 
to be replaced. 


Contract No. FMB-104 specifically provided that the three ves- 
sels thereunder were to be constructed with a banana reefer bin cubic 
capacity of 385,000 cubic feet each. The second paragraph on Page 
I-1 of the Specifications to Contract No. FMB-104, which were a part 
of the Contract, described the principal characteristics of the vessels 
to be built and the specific capacities of the ships, and included the 
following express requirements with respect to the banana space ca- 
pacity: 


"Banana Reefer, bin cubic (incl. Deep Freeze) 
cu. ft. 


Contract No. MA/MSB-8 similarly provided that the vessel to 
be constructed under that Contract was to have a banana reefer bin 
cubic capacity of approximately 389,000 cubic feet. 
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Moreover, as the Contract Guidance Plans (CV-3130-S29-1-66) 
indicated, the stipulated capacities with respect to each of the four 
vessels was exclusive of fan rooms, ducts, conveyors and lift truck 
stowage, and access passageways, and the space above the height of 
6' 8-1/2" which could not be utilized for the carriage of bananas on 
the stem, the only method of transportation contemplated at the time 
the contracts were executed. | 

Further, Article 7 of Section 1 of the Specifications to both 
Contracts, relating to Weights and Capacities, contained a unique pro- 
vision with regard to Capacities. This provision required the same 
type of control for capacities that the normal ship specifications re- 
quired for light ship weight and height of center of gravity. This in- 
clusion in the Specifications was deliberately done to make sure that 
the originally specified capacities were maintained during construc- 
tion. Highly specialized vessels were involved, son et designed 
for the trade in which they were to operate, and the cubic of the ves- 
sels had been worked out to meet the projected requirements of that 
trade, both southbound and northbound. In large measure the profit- 
ability of the vessels depended upon their capacity to carry the con- 
tractual banana commitments of the Company from Ecuadorian ports 
to the U.S. Atlantic. The vessels were commonly known within the 
Company as the "banana ships"’. 


In fact, however, as the Maritime Administration and Bethle- 
hem know, the actual banana reefer bin cubic capacity of the vessels 


under both of these contracts fell far short of Bethlehem's contrac- 
tual obligations. Long after Contract FMB-104 was sighed and after 
a substantial portion of the work under the Contract had been com- 
pleted, there was found to be an actual deficiency in the! banana reef- 
er bin cubic capacity of 48,000 cubic feet on each of the |first three 
vessels and a slightly larger deficiency on the fourth vessel. 


These deficiencies have resulted in substantial damages to 
Grace Line. From the time these vessels were first put into serv- 
ice the reefer space demand for the transportation of bdnanas has 
exceeded the space availability. Grace has been compelled to de- 
vote to the carriage of bananas a portion of the space it /had re- 
served for other purposes, such as for passageways and lift truck 
and conveyor stowage. While a change in the method of |transport- 
ing bananas by some shippers, from stems to boxes, has also cur- 
rently permitted the utilization of space above the 6' 8-1/2" height, 
upon which the stipulated capacities had been based, the) space uti- 
lized through these expedients is all space to which Grace was en- 
titled over and above the stipulated capacities. There can be no 
doubt that Grace would have been able to sell all of the additional 
48,000 cubic feet per vessel called for by the Contracts, but not 
provided by Bethlehem. 


102 


Grace Line considers the above stated deficiency of 48,000 
cubic feet per vessel to be a breach of the respective Contracts, 
for which Bethlehem is responsible and liable. The deficiencies 
in banana bin reefer cubic space have and will result in loss of 
revenue to Grace Line of approximately thirty-two (32) cents per 
cubic foot per voyage on 52 voyages a year, for at least the 25 
year statutory life of the vessels. Since the rate of 32 cents per 
cubic foot is an F.1.0. (free in and out) rate upon which the ship- 
per pays all costs of loading and discharge, and since pursuant 
to Maritime Commission regulations, the space is subject to term 
contracts, the entire revenue lost represents a loss of net income 
to Grace Line. There is a corresponding loss of capacity for the 
carriage of general cargo southbound, in the same space, and 
hence an additional loss of earning power. 


By this letter Grace Line Inc. makes claim upon Bethlehem 
for the contractual deficiencies set forth above, and calls upon it 
to advise Grace Line what steps it is prepared to take to cure its 
breach of the two Contracts, and to compensate Grace Line for 
the damages which it has suffered. 


Yours sincerely, 


GRACE LINE INC. 


/s/ W. J. MeNeil 
President 


[ce addressees omitted] 
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EXHIBIT 2 TO 
MARCH 9, 1966, MEMORANDUM 


[Bethlehem Steel Co. Letterhead Omitted] 


29 December 1964 


Admiral W. J. McNeil, President 
Grace Line Inc. 

Three Hanover Square 

New York, New York 10004 


Dear Admiral MeNeil: ! 

Your letter, dated 17 November 1964, deals with banana bin 
cubic on the four Grace Line ships recently built at Sparrows Point 
under contracts FMB-104 and MA/SMB-8. You state that we have 
breached both contracts because the banana bin cubic is 48,000 cubic 
feet per vessel less than you believe it should be. You have not dis- 
closed to us why you believe there is a contractual deficiency and 
why it is 48,000 cubic feet per vessel. 

Frankly, we are amazed that you charge us with breach of 
contract. The envelopes of all spaces in which bananas were to be 
carried were defined by you, and not by us, by means of ‘Contract 
Plans (Lines Plan S5-0-54 and General Arrangement Plans $9-2- 
51 and S9-2-52). Within such spaces the cubic assignable to ba- 
nanas was given meticulous attention by both Grace and Bethlehem 
as the record will attest. All details were worked out by us with 
such modifications as you directed and all work was executed as 
required by the contracts in accordance with detail plans approved 
by you. To have provided a different banana cubic than that which 
resulted from plans approved by you would have necessitated vio- 
lation of our contractual obligation to construct the vessels only 
in accordance with approved plans. 


We therefore deny any liability to Grace for contractual de- 
ficiencies alleged in your letter. | 


| 
If you feel that this matter should be further discussed, I 
would be happy to meet with you at lunch or otherwise at! your con- 
venience. 
Yours sincerely, 


/s/ D.D, Strohmeier 
Vice President 


[cc addressees ommitted] 
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EXHIBIT G TO 
MACK-FORLIST AFFIDAVIT 


U.S. DEPARTMENT OF COMMERCE 
MARITIME ADMINISTRATION 
WASHINGTON, D.C. 20235 


March 15, 1966 


Mr. D. D. Strohmeier 

Vice President 

Shipbuilding Division 
Bethlehem Steel Corporation 
25 Broadway 

New York, New York 10004 


Dear Mr. Strohmeier: 


Subject: Disputes under Contracts Nos. FMB-104 and 
MA/MSB-8 


This will acknowledge your ietter of March 9, 1966, request- 
ing decision from the Chief, Office of Ship Construction on the 
subject disputed items. These matters are being taken under 
advisement and you will be informed of my decision as prompt - 
ly as possible. 


However, it isjnoted in the closing paragraph of your letter 
the Contractor requests the opportunity to submit additional 
factual data and evidence in support of the decisions request- 
ed. Accordingly, you are hereby given until the close of busi- 
ness April 1, 1966, to submit such data. 


Sincerely yours, 


/s/ E. Scott Dillon 
Acting Chief 
Office of Ship Construction 


Mr. Francis T. Greene 
Room 1116 

Woodward Building 
Washington, D. C. 
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EXHIBIT H TO | 
MACK-FORLIST AFFIDAVIT | 


[Bethlehem Steel Corp. Letterhead Omitted] 


November 30, 1966 


Mr. L. C. Hoffman 

Chief, Office of Ship Construction 
Maritime Administration 

441 G Street, N.W. 

Washington, D.C. 20235 


Subject: Disputes of Contracts 
Nos.: FMB-104 and MA/MSB-8 


Dear Sir: 


In accordance with our request of March 9, 1966 


with which 


we enclosed our memorandum of the same date concerning "The 


Banana Cubic Capacity Dispute" and the "Salt Water 
Dispute," and your letter of March 15, 1966, I enclose, 


a Valve 
herewith, 


the "Supplemental Memorandum” under Article 36 of Contracts 
Nos. FMB-104 and MA/MSB-8 submitting additional factual data 
and evidence in support of the decision requested in respect of 

"The Banana Cubic Capacity Dispute,"" dated November 30, 1966. 


The enclosed memorandum contains no further 
with regard to ''The Salt Water Sea Valve Dispute" sin 


material 


ce the 


controlling facts with regard to these alieged Guarantee Deficien- 
cy Items are adequately set forth in our memorandum of March 


9, 1966 submitting this matter for your decision. 


Respectfully yours, 


BETHLEHEM STEEL 


CORPORATION 


/s/ Daniel M. Mack- 


Enclosure 


c.c.: Grace Lines, Inc. 
3 Hanover Square 
New York, New York 


Forlist 


Manager of Contracts 


November 30, 1966 


Supplemental Memorandum 
Under Article 36 of Contracts Nos. 
FMB-104 and MA/MSB-8 


Background 


By letter and accompanying memorandum dated March 9, 1966, 
Bethlehem formally noted the existence of certain unresolved disputes 
that have arisen between it and Grace Line, Inc., under the above Con- 
tracts ("The Banana Cubic Capacity Dispute" and "The Salt Water Sea 
Valve Dispute"). That letter formally submitted both disputes to the 
Chief, Office of Ship Construction of the Maritime Administration for 
decision by him pursuant to Article 36 of the contracts and requested 
the opportunity to submit additional factual data and evidence in support 
of the decisions herein requested. Such request was granted by letter 
dated March 15, 1966, which stated that the foregoing disputes were be- 
ing taken under advisement. 


Ul. Statement of Position 


Bethlehem’s fundamental position on the banana cubic capacity 
dispute is that the four Grace vessels were in fact built in strict accord- 
ance with, and complied in every respect with, the Contract Plans and 
Specifications and with all the Working Drawings and the Purchase Speci- 
fications based thereon which, in all instances, were approved by the 
Owner. Bethlehem at all times adhered to the actions, directions, deci- 
sions and determinations of the Owner, which were made known to Beth- 
lehem either directly or through the Owner's Design Agent, George G. 
Sharp Co., and the Maritime Administration. 

The Contract Plans and Specifications, and the Working Drawings 
and Purchase Specifications as approved and determined by the Owner 
as being based upon and in full accordance with the Contract Plans and 
Specifications, determine the cubic reefer capacity for the carriage of 


107 


bananas in Holds 1, 3 and 4 of the subject vessels. Typical of the plans 


which govern the banana bin cubic capacity of the ships are the following: 


Plan No. 

H-4585 -129-B-14 

H-4585 -129-D- 
SK 506 


H-4585 -129-S- 
SK 509 


H-4585-129-X-18 
H-4585-143-1 . 


H-4585-175-1 


H -4585 -177 -2 


H-4585-ECS -12 -4 


H-4585 -ECS -12 -8 


H-4585 -ECS -12 -13 


Title of Plan 


Conveyor and Access Trunk 
Bulkheads in No. 4 Hold 


Date of 
Approval 
by Sharp 


4-19-61 


Structure and Deck Cuts in Way 3-14-61 
of Elevators, 'B" and "D" Decks 


Structure in Way of No. 1 Side. 


port Door 


Foundation for No. 3 Elevator | 


Electro-Hydraulic Overhead 
Hinged Sideport No. 1 


Coamings in Refrigerated Hold 


No. 3 at Innerbottom 


Expanded Metal Guards for 
Elevator Wire Ropes at Ele- 
vators Nos. 2, 3, 4, and 5 


Arrangement of Refrigerated 
Cargo Spaces, Hold No. 1, 
"C" Deck 


Arrangement of Refrigerated 
Cargo Spaces, Hold No. 3., 
Wow Deck 


Arrangement of Refrigerated 


Cargo Spaces, Hold No. 4 "C" | 


Deck 


6- 7-61 


11-21-61 
4-10-62 


10-18-61 


9-18-62 


9-11-61 


9-11-61 


9-11-61 


The final Working Drawings and Purchase Specifications as ap- 
proved by the Owner provided for a banana bale cubic capacity in the 


Grace vessels of approximately 367,530 cubic feet per vessel. That 


Capacity has been calculated from the final approved plans of the banana 


reefer spaces, a list of which is attached as Appendix A hereto. Al- 


though the Owner has asserted that the maximum banana bin cubic ba- 


nana Capacity of the vessels is only 359,046 cubic feet, 
built" drawings establish that each of the four vessels contains 367,530 


the final, "as 
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bale cubic feet of banana reefer space. x That capacity as determined 
by the final plans and specifications of the banana reefer spaces and the 
installed equipment in the spaces is the final outcome of the engineering 
development which necessarily followed after the award of Contract No. 
FMB-104. Such development from the Contract Plans and Specifications 
was carried out by Bethlehem as required by that Contract in a continu- 
ous and detailed exchange of information with the Owner, in all cases 
with the approval of the Owner and frequently under specific instructions 
of the Owner. By proceeding in this manner Bethlehem accomplished the 
work in the only possible way and fully discharged its obligations under 
the Contracts. 


Il. Development of the Banana Reefer Capacity 


Bethlehem's 'so-called 90-day estimate of 389,455 bale cubic feet 
was based on the Contract Plans and Specifications only and was neces - 
sarily made prior to the preparation of either the Working Drawings or 
the Purchase Order Specifications which determined the sizes of the in- 
ternal space -consuming features including machinery and equipment re- 
quired by the Specifications to be contained within the banana reefer 
holds. 

Bethlehem initially estimated that there would be approximately 
only 353,000 bale cubic feet of banana reefer space. This initial esti- 
mate had been the subject of a conference between Bethlehem and George 
G. Sharp Co. representatives on 18 May 1960 because it was substantially 
less than the 393,650 bale cubic feet estimate shown on George G. Sharp 
Co. Contract Plan No. V-3130 $29-1-66 dated 30 June 1959. The lesser 
amount of the Bethlehem initial estimate reflected Bethlehem's interpre- 


tation of the Specification requirements for sparred-off passageways as 


*/ ‘The final Capacity Plan [No. H-4585-11-11; Alt. No. 32] for the 
vessels, approved by the Owner on September 23, 1963, indicates a bin 
cubic capacity of 359,406 cubic feet, and does not set forth a bale cubic 
capacity. Moreover, this figure was calculated by the Owner — not by 
Bethlehem — and Bethlehem does not know how the Owner arrived at its 
bin cubic capacity figure. 
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contained in the Specifications (pp. 7-9 to 7-12), and as shown on Bethle- 
hem's banana space sketches submitted to George G. Sharp Co. on 18 
May 1960 for comment. By elimination of some, and re -arrangement of 
other, sparred-off passageways, additional banana stowage space was 
made available which resulted in a second capacity estimate of approxi- 
mately 373,000 bale cubic feet. At further conferences during the first 
three months of the Contract period between Bethlehem and the Owner's 
representatives, the latter decided upon additional changes in the inter- 
pretation of the banana space Plans and Specifications ‘80 as to obtaina 
figure closer to the George G. Sharp Co. estimate of 393,650 bale cubic 
feet. Those changes resulted in Bethlehem’s May 26, 1960 estimate of 
389,455 bale cubic feet, which, as noted above, was made before the de- 
velopment of the Working Plans and the Purchase Order Specifications 
which determined the ultimate configuration and dimensions of the ba- 
nana bins and which were developed in communication ae cooperation 
with the Owner. 
The developments in the banana reefer spaces renee out in co- 
operation with the Owner consumed approximately 20,280 cubic feet out 
of the gross banana bale cubic Capacity as it might have existed prior to 


the authorized departures approved by the Owner. 

These space reductions resulted from and are measured by the 
actual and unavoidable increases in the dimensions of the internal space - 
consuming features (such as machinery enclosures, vertical banana con- 
veyors and associated machinery, elevators and associated machinery, 
side porter machinery, door controls and sparred-off access passage - 
ways, and the use of vertical rather than sloped ventilation ducts) as 
shown on the Working Drawings which, as noted, were all approved by 
the Owner. The actual cubic footage of such approved internal space - 
consuming features as defined and governed by the approved Working 
Drawings and Purchase Specifications reduced the capacity which might 
otherwise have been available by the amounts tabulated below. 
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Increase in Internal space -consum - 

ing features as authorized by the 

approved Working Drawings and 

Purchase Order Specifications. 13,750 bale cu. ft. 


Increase in space required for 

vertical ventilation ducts vs. slop- 

ing ventilation ducts, as approved 

by Owner. | 3,330 bale cu. ft. 


Increases in side port insulation 

arrangement and changes in thick- 

ness of insulation and vent ducts, 

etc., as approved by Owner. 3,200 bale cu. ft. 


"As built” bale cubic feet, per 

measurements and calculations 

from Working Drawings listed in 

Appendix A hereto. */ 367,530 bale cu. ft. 


Bale Cubic Feet prior to author- 

ized departures (1+2+3+4) 387,810 bale cu. ft. 

All the Working Drawings and the Purchase Order Specifications 
influencing the banana cubic capacity and which reflect the foregoing 
increases in the size of space-consuming features were contemporane- 
ously submitted to the Maritime Administration, approved by it where 
necessary and are known to the Office of Ship Construction. 


The difference between the banana bale cubic capacity of 387,810 
cubic feet and the 90-day estimate of 389,455 bale cubic feet submitted 
by Bethlehem and approved by the Owner (but not approved by the Mari- 


time Administration), is 1,645 bale cubic feet. Given the complexity of 


*7 i 

~— The Capacity Plan for these vessels (No. H-4585-11-11, Alt. 0) 
dated October 26, 1962 which was approved by MarAd on December 28, 
1962, shows a banana bin cubic of 348,477 cubic feet. After the prepara- 
tion and approval of that plan by MarAd, alterations were made in the 
ship which added approximately 14,000 cubic feet of banana bin capacity. 
The bin boards and posts occupy approximately 5,550 cubic feet. The 
"as built" bale cubic capacity on this basis is, therefore, 368,027 cubic 
feet. 
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the task of estimating capacities prior to, and in the absence of, detail- 
ed or accurate information as to the sizes and shapes of the equipment 
and installations in the several holds, an estimating variation of only 
about one-half of one percent is entirely reasonable ard well within the 
range of estimation which is both possible and acceptable under good 
marine engineering practice. 


IV. Conclusion 


To summarize, the Working Drawings and Purchase Order Speci- 
fications, as approved by the Owner, provided the maximum banana 
reefer capacity in Holds 1, 3 and 4 of the four Grace vessels that is con- 
sistent with the inclusion of the associated machinery and equipment, 
fan rooms, ducts, conveyors, sparred-off access passages, doors, side 
ports, insulation, and other space -consuming features that were re- 
quired by the Owner's Contract and Guidance Plans and Specifications, 
and his further decisions and directions, and which are essential to the 
proper functioning of the refrigerated banana spaces as required by the 
Specifications and the Contract and Guidance Plans and) the said deci- 
sions and directions. 

Bethlehem constructed Hull Numbers 4585-87 and 4602 in strict 
accordance with the Working Drawings and Purchase Order Specifica - 
tions as approved by the Owner, and by Sharp, the Owner's Design Agent. 
The Chief, Office of Ship Construction, should therefore determine, in 
accordance with the Disputes Clause of the Contracts, that Bethlehem 
has completed and delivered the ships in accordance with the applicable 
Contracts, the Contract Plans and Specifications and the directions and 
approvals of the Owner and, therefore, has in all respects completely 
fulfilled its obligations under the Contracts. 


[Filed Dec. 15, 1966] 


AFFIDAVIT 
OF EARL J. O'BRIEN IN SUPPORT OF 
MOTION OF DEFENDANTS 
BETHLEHEM STEEL CORPORATION AND 
BETHLEHEM STEEL COMPANY 
TO DISMISS THE COMPLAINT 


[Caption and Verification Omitted] 


STATE OF PENNSYLVANIA ) eae 


COUNTY OF NORTHAMPTON) 
EARL J. O'BRIEN, first being duly sworn, deposes and says: 

1. I make this Affidavit in support of the above-entitled 
motion of Defendants Bethlehem Steel Corporation and Bethle- 
hem Steel Company (hereinafter collectively "Bethlehem"). 
Since prior to January 1, 1955, I have been an attorney employ- 
ed by Bethlehem in its Law and Finance Department and I am 
now an Assistant General Counsel of Bethlehem. 

2. As part of my duties, I have caused to be maintained 
files recording Bethlehem's participation in the activities of the 
Shipbuilders: Council of America. Documents in such files indi- 
cate that,in the latter part of 1957, the General Counsel of the 
Maritime Administration transmitted to the Shipbuilders Council 
of America a request for comments on the Maritime Administra- 
tion's proposed pro form provisions for construction differential 
subsidy contracts. 

3. A true copy from Bethlehem's files of a letter dated 
June 5, 1958 from the General Counsel of the Maritime Adminis - 
tration to the Shipbuilders Council of America and the enclosure 
thereto are attached hereto as an Exhibit A. 


/s/ Earl J. O'Brien 
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EXHIBIT A TO 
O'BRIEN AFFIDAVIT 


U.S. DEPARTMENT OF COMMERCE 
MARITIME ADMINISTRATION 
WASHINGTON 25, D.C. 


June 5, 1958 


Mr. L. R. Sanford, President 
Shipbuilder's Council of America 
21 West Street 

New York 6, N. Y. 


Dear Mr. Sanford: 


Reference is made to the Comments of the Committee on 
Standard Contracts and Forms of the Shipbuilder's Council of 
America on the proposed Pro Forma Contract provisions for Fed- 
eral Maritime Board-Owner ship construction, dated April 4, 1958, 
transmitted with your letter of the same date to the General Coun- 
sel of the Maritime Administration and to the comments of the 
Committee of American Steamship Lines, copies of which have 
been made available to you. These comments have been consid- 
ered at length by the administrative officers of the Administration 
whose responsibilities include ship construction contracts. 

| 


Enclosed with this letter is a listing of the changes which 
will be made in the form of Pro Forma Contract on which your 
comments were made. These changes include certain changes 
proposed by your Committee, changes suggested by the Commit- 
tee of American Steamship Lines and changes suggested by the 
Administration's staff. 


It is not planned to make these changes in the Pro Forma 
Contracts under the Invitations outstanding or to be issued in the 
next few weeks, excepting, however, a very few of these changes 
may be made and provided for as changed in the Special Provi- 
sions of these Pro Forma Contracts. These Invitations are the 
Invitation of Grace Line Inc., for the conversion of two vessels, 
the Invitation of Lykes Bros. Steamship Co., Inc., for the con- 
struction of four vessels, the Invitation of American President 
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Lines, Ltd., for the conversion of four Mariner vessels and the 
Invitation of American Export Lines, Inc., for the conversion of 
the SS INDEPENDENCE and the SS CONSTITUTION. 


The bid opening dates under these Invitations are such 
that, in the event your organization or the Committee of Amer- 
ican Steamship Lines wishes to make further comment upon the 
changes set out in this letter and desires to discuss these chang- 
es with the Administration's staff the final determination of the 
changes to be made could not be effected in time to issue Gen- 
eral Provisions under these Invitations. 


If your organization does not wish to submit further com- 
ments upon the changes set out in this letter, this office should 
be advised of that fact promptly. 


Sincerely yours, 


E. Robert Seaver 
General Counsel 


By: /s/ John F. Harrell 
Assistant General Counsel 
Division of Construction Contracts 


Enclosure 
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CHANGES IN THE GENERAL PROVISIONS 


Article 3. Change the title of Article 3 to read:/ "INTERPRE- 
TATION OF PLANS AND SPECIFICATIONS" and delete the follow- 
ing "(a)". ee 

After the first sentence in paragraph (a) of Article 3 insert a new 
sentence reading: "If there is any conflict between thé Special Provi- 


sions and the General Provisions as to such conflict the Special Provi- 


sions shall prevail." | 
Paragraphs (b), (c) and (d) of Article 3 are moved into Article 4 
| 


to become paragraphs (a), (b) and (c) of Article 4 and change cross ref- 
erences accordingly. 
Article 4. Change the title of Article 4 to read: | "CHANGES IN 
PLANS AND SPECIFICATIONS AND ADJUSTMENTS |OF CONTRACT 
PRICE FOR CHANGES INCREASING OR DECREASING CONTRACT 
WORK". 
Article 4(a) (formerly e(b)). Add at the end of the second sen- 
tence the words, "which estimate shall be accompanied by a full de- 
scription of the completed work which would be eliminated or would 
have to be modified and of acquired material which would not be used 
if the change is approved." ! 
Article 4(b) (formerly 3(c)). Add at the end of the first sentence 
the following: "; provided, however, if a directed change in the Plans 
and Specifications affects a specific guarantee set out in the Specifica- 
tions or in the Special Provisions and such effect is noted by the Con- 
tractor in its estimate of the change the guarantee will' be modified to 
the extent determined by the Board.” | 
Article 4(c) (formerly 3(d)). Add at the end of the second sen- 
tence the words "which estimate shall be accompanied by a full descrip- 
tion of the completed work which would be eliminated or would have to 
be modified and of acquired material which would not be used if the 


change is approved." 
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Add at the end of the last sentence the following: "In the event 
the proposed change is not directed, and the Board determines that the 
change proposed was a major change in the contract work, the Contrac- 
tor shall be reimbursed for the engineering and estimating costs in- 
volved as determined by the Board." 

Article 4(d) (formerly 4(a)). In first line of first sentence, change 
“twenty (20)" to “thirty (30). 

Substitute for the word "allow" in the first sentence the words 
"grant in writing.” 

Substitute in the eighteenth and nineteenth lines, page 5, for "the 
same average hourly earnings" the words "The Contractor's average 
hourly earned rates for direct labor." 

Article 4(e) (formerly 4(b)). Add after the first sentence the sen- 
tence reading: 'The Owner shall promptly notify the Contractor of the 
Board's approval or disapproval of the Contractor's estimate." 

Delete the second sentence commencing "In case of the Board's 

” 

Article 5(a).' In the second line after the word "Owner" delete 
"or". 

In the third line after the words "of the United States," insert the 
words "or by any one or more of them." 

In the sixteenth through the nineteenth lines, page 6, delete begin- 
ning with the words "non-delivery” and ending with the words "contract 
work)." 

In the nineteenth line, page 6, after the word "priorities" delete 
"or". 

In the twenty-second line, page 6, after the word "flood" delete 
"or". 

In the twenty-third line, page 6, after the word “insurrections” 
delete "or". 


In the twenty-fifth line, page 6, delete beginning with "or and de- 


lays" and ending with "such causes". 
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In the ninth and tenth lines, page 7, replace the words "the Own- 
er, by the Board or causes beyond the control of the Contractor" with 
the words "any cause set out in this Article 5(a)." 

Article 5(b). In line twenty, page 7, delete all of’ the sentence 
after the words "caused by" and substitute the following: "'a cause set 
out in paragraph (a) of this Article 5; provided, however, that no exten- 
sion of delivery date shall be granted on account of delay of subcontrac- 
tors (including material suppliers) unless (i) such delay was due to 
causes beyond the control of the subcontractor including the specific 


causes enumerated in paragraph (a) of this Article 5 and (ii) the sub- 


contractor‘s contract extends the subcontract delivery time for such 
causes." 
Article 6. In lines three, six, and seven, page 8, after the words 


"the Owner" insert "and the Board." 

Article 7. In line twenty-seven, page 9, at end of sentence add 
"(excluding, however, delays caused by the Owner or the Government).” 

Article 8(a). In line five, page 10, after the word "requirements" 
revise to read "in effect one month prior to the date of opening bids of 
(i) the American Bureau of Shipping and (ii) all Government and other 
agencies having jurisdiction over the contract work as and to the extent 
provided in the Plans and Specifications." 

Article 9(c). In the twenty-fifth line, page 11, delete the words 
"Owner and the Board" and insert "Specifications." | 

Article 9(d). Revise the first part of the third sentence to read: 
"Such rejected workmanship shall be satisfactorily corrected and such 
rejected material shall be satisfactorily replaced, or with the approval] 
of the Owner, corrected to conform to the requirements of the Plans and 
Specifications." | 

Article 11. Make the third sentence the second sentence. 

Add the word "Contractor" (line thirteen, page 13) the words "and 
all such expenses of persons on the Vessel not reasonably necessary but 
invited by the Owner or by the Board shall be reimbursed to the Contrac- 
tor by the Owner or the Board, as the case may be." | 
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Article 12. In line twenty-five, page 13, delete after the word 


"provided" and substitute the words "the expenses of such additional 


trials shall be governed by the provisions of Article 11 of these Gen- 
eral Provisions." 

Article 13. In line fourteen delete the words "as directed by the 
Owner, as approved by the Board," and substitute the following: "whose 
responsibility it shall be to demonstrate that the correction has been 
effective and that the corrected work complies with the requirements of 
the Plans and Specifications." 

In line twenty-one, page 14, after "Plans and Specifications" in- 
sert "and changes thereto." 

Article 14(a). Insert at the commencement of the first sentence 
the following: "Notwithstanding any inspection or failure to reject by 
the Owner or any regulatory body pursuant to Article 9 of these General 
Provisions." 

In the fifth and sixth lines, page 15, delete "other than due to ordi- 
nary wear and tear.” 

Revise the first sentence after the word "extent" (line eleven, page 
15) to read: "that it is due to ordinary wear and tear or to the extent in- 
creased by the negligence or other improper act of the Owner or any op- 
erator of the Vessel or of any other person other than the Contractor or 
its subcontractors during said period." 

In line eighteen, page 15, after the word "Contractor" insert the 
words "whether to'', delete the word "hereunder" at the end of the line 
and substitute the words "or the Board under this contract." 

In line twenty-two, page 15, insert the words "or the Board" after 
the word "Owner". 

In line twenty-four, page 15, insert the words "or the Board" after 
the word "Owner." 

In line nineteen, page 16, insert the words "or is taken out of" 
after the word "for". 

Article 14(b). In line twenty-two, page 16, delete the word "prompt- 
ly". 
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Delete the second sentence and substitute the following as the 
third and fourth sentences: "In the event the Owner proposes the re- 
pair or correction of the defect or damage before the Vessel reaches 
its next continental United States port, notice shall be given to the Con- 
tractor within five (5) days after the discovery of the defect or damage 
and before repair, otherwise notice shall be given five| (5) days after 
the Vessel next reaches a continental United States port and before the 
defect or damage is repaired or corrected. Failure to give the notice 


as herein provided or to give the Contractor an opportunity to inspect 

shall release the Contractor only to the extent that such failure is preju- 

dicial to the Contractor.” | 
In line ten, page 17, change the word "practicable" to "practical" 


and thereafter insert: "(taking into consideration the necessity of keep- 
ing the Vessel on schedule)."' 
Revise the last sentence to read: "The responsibility of the Con- 
tractor for defective workmanship, defective material or damages pur- 
suant to this Article 14 shall be the decision of the Owner." 
Article 14(d). In the first line delete the word "Before" and sub- 
stitute the word "At". | 
In the last line of the paragraph, delete the word "provided" and 
substitute the following: "set forth; provided, the Contractor may ex- 
clude from such assignment any rights against the vendor in favor of 
the Contractor for defects and damages within the six month's guarantee 
period." 
Article 16. In line twenty-one, page 23, the word'"or" is changed 
to "and" and the word "has" is changed to "have". 
Revise the fourth sentence to read: "Title to all scrap and title to 
any material which the Board approves as surplus to the requirements 
of this contract (except material furnished by the Owner or the Board 
or which under any adjustment of Contract Price under |the provisions 
of Article 4 of these General Provisions remains the property of the 
Owner or the Board) shall vest in the Contractor upon such approval by 
the Board." 
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Article 17. Add at the end of the Article the following: 

"The Contractor has agreed to take reasonable precau- 
tions to maintain in confidence all information contained in 
the Plans and Specifications disclosed to it other than infor- 
mation which is known to it at the time of such disclosures, 
or which is or shall become available to it from sources 
other than the Owner, the Board, or the Naval Architect of 
the Owner or which is or shall become obvious to those 
skilled in the trade to which such information relates. Not- 
withstanding anything to the contrary hereinabove contained, 
the Contractor shall not be precluded from disclosing infor- 
mation which may be necessary for the prosecution of the 
work, provided only that in making such disclosure the Con- 
tractor shall impose upon any person, firm, or corporation 
to whom such disclosure is made, conditions relating to the 
confidential treatment thereof to the same effect as those 
imposed upon it herein; nor shall Contractor be responsible 
for unauthorized actions of its employees provided that the 
aforementioned reasonable precautions have been taken by it - 
as hereinabove provided." 

Article 18(a). Revise to read: "In the event this is a fixed price 
contract, the Contractor shall pay, as a cost of the Contractor, all United 
States, State, County, City and other taxes, assessments, duties lawfully 
assessed or levied (and lawfully collectible from the Contractor or Own- 


er) prior to delivery and acceptance of the Vessel by the Owner against 


the Vessel and material, supplies and equipment to be used or used in 
the performance of this contract, including any sales, use or excise tax- 
es with respect thereto." 

Article 18(b). Revise to read: "In the event this is an adjusted 
price contract the Contractor shall pay, as a cost of the Contractor, all 
United States, State, County, City and other taxes, assessments, duties 
lawfully assessed or levied (and lawfully collectible from the Contractor 
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or Owner) prior to delivery and acceptance of the Vessel by the Owner 
against the Vessel and material, supplies and equipment to be used or 


used in the performance of this contract including any) sales, use or ex- 
cise taxes with respect thereto. If, after the date for the opening of bids, 
there shall occur any increase in the rate of such taxes, assessments, 
or duties, or if the coverage thereof shall be increased, whether such 
increase be by reason of the amendment of existing laws or the enact- 
ment of new laws, or if new taxes are levied, the contract price shall be 
increased by the proportionate amount of such increase and new taxes 
properly allocable to this contract. If, on the other hand, after the date 
for opening bids, there shall occur any decrease in the rate of such tax- 
es, assessments or duties or if the coverage thereunder shall be reduced, 
whether such reduction be by reason of the amendment of existing laws 
or the enactment of new laws, or if any of such taxes shall be repealed 
or abolished, the contract price shall be reduced by the proportionate 
amount of such decreased, repealed or abolished taxes properly alloca- 
ble to this contract.” | 
In line six, page 27, change "'c" to "(i)". 
In line twenty-two, page 27, change "(d)" to "(ii)". 
In line twenty-five, page 27, change "paragraphs (b) and (c)" to 
“paragraph (b) and subparagraph (i) of paragraph (b).” | 
Article 19(b). In line twenty-six, page 28, change the "and" after 
"Owner" to "or". | 


| 
Article 19(c). In line four, page 29, change the “and” after "Own- 


er" to "or". 
Article 19(d). In line thirteen, page 29, change the "and" after 
"Owner" to "or". 
Article 20. In line seven, page 30, after the word) "Owner" insert 
"except that it shall be applicable to such injury, death or damages oc- 
curring during the period or periods the Vessel is in the Contractor's 
shipyard or under the Contractor's work supervision for the perform - 


ance of work or repairs required by Article 14 of these|General Provi- 


sions." 


In line twelve, page 30, after the word "acceptance" insert "(or 
while the Vessel is in the Contractor's shipyard or under its work su- 


pervision).” 


Article 21. In lines one and two, page 31, delete "the Acts ap- 
proved October 16, 1917 and July 1, 1940, as amended (35 U.S.C. (1940 
Ed.), Sec. 42)" and insert "under the provisions of 35 US.C., Sections 
181-188." 

In line three, page 31, delete the word "to" and substitute the 
words "shall the Contractor be obligated to indemnify the Board for". 

In line six, page 31, after the word "or" insert "to indemnify the 


Owner or the Board for an infringement of United States Letters Patent 
resulting”. 

Article 22. In line eighteen, page 31, after the word "bonds" in- 
sert "upon which the Contractor and the surety or sureties are jointly 
and severally bound to the Owner and the Board as joint and several 
obligees."' 

Article 23. In line six, page 33, delete "b". 

Article 28. In the second line, page 36, delete "the Owner and 
the Board" and substitute "the United States.” 

In the twenty-eighth line, page 38, delete "and the Owner". 

In the sixth and ninth lines, page 39, delete "and the Owner". 

In the tenth line, page 39, delete "them" and insert "it". 

In the twentieth line, page 41, change "35" to "36". 

Article 29. Change title to read: 

"EVENTS OF DEFAULT OF CONTRACTOR". 

Article 30. In line nineteen, page 46, after the word "Board" in- 
sert "or the Owner". 

New Article 31 reading: 

"Article 31 - DEFAULT OF OWNER. (a) In the event that the 
Owner shall fail to make the payments provided to be made by the Own- 
er to the Contractor pursuant to the Special Provisions and the General 
Provisions of this Contract at the respective time provided for such 


payment, the Contractor upon such failure of the Owner may give to the 
Owner written notice of such failure and a copy of said notice shall be 
delivered to the Board by the Contractor; provided, however, that in the 
event the failure of the Owner involves a matter as to which the Owner 
has appealed to the Board pursuant to Article 36 of these General Pro- 
visions, such notice shall not be given until after the Board's decision 
if the payment in question is the subject of the appeal/ and a written copy 
of said notice shall be delivered to the Board by the Contractor. The 
Owner shall have ten days to make the payment covered by the notice. 
"(b) In the event the Owner fails after such ten (10) days to make 
the payment set out in the notice provided for in paragraph (a) above, 
the Contractor may deliver to the Owner a notice of default and deliver 
a copy of such notice of default to the Board. 
"(c) In the event that the Board does not give to the Contractor the 
notice provided for in paragraph (d) below within ten (10) days after the 
Board's receipt of the written notice of the Owner's default, the Contrac- 
tor may terminate the contract work and may pursue its legal remedies 


against the Owner and the Board for breach of contract. 
"(d) Within ten (10) days after it receives the Contractor's notice 
of the Owner's default, the Board may give the Contractor written notice 


of its election to assume obligations of the Owner to complete the pay- 
ment required to be made to the Contractor by the Owner under this con- 
tract. The Board shall promptly pay all delinquent payments of the Own- 
er. A copy of the Board's notice to the Contractor shall be delivered to 
the Owner. All rights of the Owner under this contract and all title of 
the Owner in the vessel and in the contract materials shall vest in the 


Board as of the date of said notice." 
Article 31. Change to Article 32. | 
Article 32. Change to Article 33. 
Article 33. Change to Article 34. 
Article 34. Change to Article 35. 
Article 35. Change to Article 36. 
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In line five, page 50, add a new first sentence reading: "Any ac- 
tion, direction, decision or determination of the Board, the Owner or 
the Contractor under this contract may be the subject of a dispute.” 

In line eight, page 50, after the word "fact" insert "or of law." 

In line seventeen, page 50, after "Board" insert "on any question 
of fact.” 

In line twenty-two, page 50, change "35" to "36". 

In line six, page 51, change "35" to "36". 


SPECIAL PROVISIONS 


While the Special Provisions will not be printed as standard pro- 
visions, as the General Provisions will be, it is not expected that, except 
for the provisions that are affected by the particular contract work, these 
provisions will be varied from contract to contract. 

The following are the changes that will be made in the Special Pro- 
visions as those provisions were set out in the Pro Forma issued under 
the last Moore -McCormack Invitation for Bids. 

The changes in the Special Provisions are the following: 

Article I(c). In the tenth line, page 4, insert "arising out of the 
acts or omissions of the Contractor or its subcontractors". 

Article I 

1. Labor: 

(a) In the twenty-sixth line, page 7, insert after the word 
"payments" the words "overtime and". 

Article VI. (a) In the third and fourth lines of this paragraph de- 
lete the parenthetical expression and substitute in lieu thereof the follow- 
ing: "(as adjusted under Article 4 and Article 18, paragraphs (d) and (e) 
of the General Provisions, and under Article Ilof these Special Provi- 
sions).” 

After the word "provided" in the sixth line of the paragraph revise 
to read: "that the Board and the Owner shall, on such terms and condi- 
tions as the Board may prescribe”. 
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Article Ix. After "Insurance on the Vessel and Material” add 
"ay" | 

In the eighth line of the paragraph insert between the word "form" 
and the word ''Marine" the words "(including pre-keel)". 

At the end of the article add a new paragraph (b) reading: 

"(b) In the event that war risk insurance premiums are increased 
during the period of the contract work the contract price shall be in- 
creased by the amount of such premium increase over the rate applying 
on the date of opening bids and in the event that war risk premiums are 
decreased the contract price shall be decreased by the amount of such 
premium decrease." 

Article X¥. Revise to read: 

"Article X. Renegotiation. (a) To the extent required by law, this 
contract is subject to the Renegotiation Act of 1951 (P.L. 9, 82d Cong., 
65 Stat. 7) as amended (P.L. 764, 83d Cong. 68 Stat. 1116; P.L.216, 84th 
Cong., 69 Stat. 447) and to any subsequent act of Congress providing for 


the renegotiation of contracts. Nothing contained in this clause shall im- 
pose any renegotiation obligation with respect to this contract or any sub- 
contract hereunder which is not imposed by an act of Congress heretofore 
or hereafter enacted. Subject to the foregoing this contract shall be deem - 
ed to contain all the provisions required by Section 104 of the Renegotia- 


tion Act of 1951, and by any such other act, without subsequent contract 


amendment specifically incorporating such provisions, 

"(o) The Contractor agrees to insert the provisions of this clause, 
including this paragraph (b), in all subcontracts, as that term is defined 
in section 103g of the Renegotiation Act of 1951 or in any subsequent act 


of Congress providing for the renegotiation of contracts." 


USCOMM -MA -DC | 
| 


[Filed Feb. 9, 1967] 


EXCERPTS FROM 
PLAINTIFF'S MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION TO DEFENDANTS’ 


MOTION TO DISMISS WITHOUT PREJUDICE 


[Caption Omitted} 


* * * * * 


In the present case the agency, through the Chief, Division of 
Estimates, has refused to extend the contract delivery dates to the full 
extent requested by Bethlehem under Article 5 and Bethlehem clearly 
has a present liability to Grace Line. However, to the extent that Beth- 
lehem can secure a further extension through the disputes procedure 
its present liability may be reduced; likewise, to the extent the disputes 
procedure results in elimination or reduction of the extension, its pres - 
ent liability will be increased. Grace Line, therefore, interposes no ob- 
jection to disputes proceedings so far as the delays claim of the third 
count is concerned. For reasons stated in Point IV, infra, however, it 
does not follow that a dismissal of this count is warranted; the appro- 
priate action by the Court is to hold judicial proceedings thereon in abey- 
ance pending completion of the disputes proceedings. 

* * * * * 

Grace Line's claim of defective salt water valves set forth in the 
fifth count of the complaint is essentially a claim of defective material. 
The vessels were accepted pursuant to Article 13, without reservation 
pertinent to the sea valves. As indicated in Bethlehem's memorandum 
(p. 7), some defective valves were discovered during the six-month guar- 
antee period and some were actually repaired or replaced at Bethlehem's 
expense pursuant to the provisions of Article 14. The full magnitude of 
’ the problem did not become evident until later. It is, nevertheless, argu- 
able that the adjustment mechanism of Article 14 applies with respect to 
some, if not all, of the defective valves subject of the claim in the fifth 
count and affords redress for the alleged breach. Therefore, no objection 


| 
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| 


is interposed to disputes procedure on this claim. Again, as will be 
Seen in Point IV, it does not follow that a dismissal of this count is re- 
quired at this time. | 


| 
* * * * * 


IV. THE THIRD AND FIFTH COUNTS OF THE COMPLAINT, 
EVEN THOUGH IN PART SUBJECT TO DISPUTE CLAUSE 
PROCEDURE, SHOULD NOT BE DISMISSED; A STAY OF 
JUDICIAL PROCEEDINGS THEREON IS THE) ‘MOST THAT 
IS WARRANTED. 


| 
As shown in Point I, supra, it appears that the claims set forth 
in the third (delayed delivery) and fifth (defective salt water valves) 
counts of the complaint are or may be subject to redress under the con- 
tract and hence may be heard under the disputes clause. It does not fol- 
low, however, that these counts should be dismissed. | Rather, a stay of 
judicial proceedings would be appropriate. This is so because (1) with 
respect to the third count the parties have already stipulated a stay and 
Bethlehem's motion to dismiss that count is in flagrant violation of that 
stipulation, (2) Grace Line's claims in both counts are matured claims 


and there is accordingly no basis for dismissal even if they are subject 
to administrative proceedings and (3) a stay of both counts is required 
to avoid any possible problems respecting the applicable statute of limi- 
tations. 


A. The Statute of Limitations 


With respect to the third ground stated, it Caanor be questioned 
that Grace Line has a right to bring an action in order to toll the running 
of the statute of limitations applicable to its claims of | delayed delivery 
and defective salt water valves. This consideration is emphasized by the 
fact that four months after the commencement of this action the Court of 


Appeals for the Second Circuit in Crown Coat Front Co., Inc. v. United 
States, 363 F.2d 407, cert. granted, 35 US.L. Week 3124 (1966), held 
in banc that the statute of limitations respecting a contractor 's suit 
against the government "could not be extended by the Disputes Clause 


The court further held (ibid.) that the contractor 


may always protect himself by instituting a "protective 
suit" within the . . . period permitted . . ., staying its pro- 


gress until after a final administrative decision, and then 

bringing it forward if the administrative decision is adverse 

to him. [Emphasis supplied]. 
That decision is now awaiting Supreme Court review. And until such 
time as it might conclusively be determined that the pendency of dis- 
putes clause proceedings has the effect of preventing the accrual of a 
cause of action and the running of any applicable statute of limitations, 
a dismissal of the third and fifth counts of the complaint here would be 
unwarranted. 


* 


19/ 


— Divergent results (also divergent from each other) were reached 
in Northern Metal Co. v. United States, 350 F.2d 833 (3rd Cir. 1965), 
and Nager Electric Co. v. United States, Ct. Cl. (October 14, 
1966), motion for rehearing and reconsideration pending. 


* * * * 


[Filed Feb. 9, 1967] 


AFFIDAVIT OF MICHAEL JOSEPH IN OPPOSITION 
TO DEFENDANTS’ MOTION TO DISMISS 
WITHOUT PREJUDICE 


[Caption and Verification Omitted] 


District of Columbia ) os 
City of Washington ) 


| 

MICHAEL JOSEPH, being duly sworn according to law, deposes 
and says: | 

1. Iam one of the attorneys for Grace Line Inc., plaintiff in the 
above-captioned action, and make this affidavit in opposition to defend- 
ants' motion to dismiss without prejudice. | 

2. Ihave received from the Maritime Administration, United 
States Department of Commerce, officially-certified copies of the fol- 
lowing documents contained in the files of the Maritime Administration 
which are attached as exhibits hereto: | 


Exhibit A — Certificate of Completion and Delivery and Certifi- 
cate of Acceptance and Receipt of the SS SANTA 
MAGDALENA, constructed under Contract No. FMB- 
104 


Exhibit B Certificate of Completion and Delivery and Certifi- 
cate of Acceptance and Receipt of the SS SANTA 
MARIANA, constructed under Contract No. FMB- 
104 | 


Exhibit C Certificate of Completion and Delivery and Certifi- 
cate of Acceptance and Receipt of the SS SANTA 
MARIA, constructed under Contract No. FMB-104. 


Exhibit D Certificate of Completion and Delivery and Certifi- 
cate of Acceptance and Receipt of the SS SANTA 
MERCEDES, constructed under Contract No. MA/ 
MSB-8 

Exhibit E Pages 1-1, 1-7, 1-8, and 100-1 of the Specifications 
of Contract Nos. FMB-104 and MA/MSB-8 


/s/ Michael Joseph 
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EXHIBIT A TO 
JOSEPH AFFIDAVIT 


[Seal Omitted] 


UNITED STATES OF AMERICA 
Department of Commerce 


MARITIME ADMINISTRATION 
Washington, January 26, 1967 


I HEREBY CERTIFY that the annexed is a true copy of the Cer- 
tificate of Completion and Delivery and the Certificate of Acceptance 
and Receipt, along with related documents, respecting the SS SANTA 
MAGDALENA, as it was in effect on February 4, 1963, and as said 
documents appear on file in the Maritime Administration, U.S. Depart- 
ment of Commerce. 


IN WITNESS WHEREOF, I have hereunto set 
my hand, and caused the seal of the Mari- 
time Administration to be affixed, on the 
day and year first above written. 


/s/ James S. Dawson, Jr. 
Secretary 
Maritime Administration 
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CERTIFICATE 
of 
COMPLETION AND DELIVERY 


Sparrows Point, Md. 
February 4, 1963 


This is to certify that the SS. SANTA MAGDALENA (290270), 
M.A. Hull No. 91, Contractor's Hull No. 4585 has been completed pur- 
suant to that certain contract for the construction of said vessel bear- 
ing date February 26, 1960 between Bethlehem Steel Company, and the 
United States of America, represented by the Federal Maritime Board, 
and Grace Line, Inc., (Contract No. F.M.B.-104), and to the require- 
ments of approved plans, changes and specifications; but subject to 
clearance of all alowance list shortages (including fuel loil, lube oil 
and fresh water) by the Inventory Section of the Division of Purchase 
and Sales, Office of Property and Supply and by Grace Line Inc., and 
subject to certain lists of exceptions or items in controyersy as noted 
in Exhibits A, B, and C, attached hereto and made a part hereof; such 
completion being further evidenced by the Certificates herewith pre- 
sented issued by the American Bureau of Shipping, Coast Guard, Cus- 
toms, Public Health Service, and other regulatory bodies; and 


It is further certified that said vessel was on the 4th day of Feb- 
ruary, 1963 at 12:35 o'clock P.M. Eastern Standard Time, physically 
delivered by Bethlehem Steel Company to Grace Line Inc., at Sparrows 
Point, Maryland, pursuant to said Contract No. F.M.B,-104, under the 
terms of which the title in and to said vessel vested in Grace Line Inc. 


Bethlehem Steel Company 


By: /s/ J, H. Morris 
General Manager 


CERTIFICATE 

of 

ACCEPTANCE AND RECEIPT | 

| 

Sparrows Point, Md. 
February 4, 1963 


Said vessel is hereby accepted and received at the|time and place 
above set forth pursuant to said Contract No. F.M.B.-104 subject to the 
provisos above set forth and, without limitation, subject to the guaranty 
provisions of said Contract F.M.B.-104 and without waiver of any of the 
terms and conditions of said contract. 


Grace Line Inc. 


By: /s/ Herbert G| Hopwood 
Vice President 


This is to state that the above vessel has been inspected during 
construction and that insofar as inspection personnel has been able 
to observe, this office is in accord with the above statements. 


United States of America 
Department of Commerce 
Maritime Subsidy Board 


By /s/ Arys H. Huizinga 
Construction Representative 


4 February 1963 


HULL 4585 
EXHIBIT ''A" SANTA MAGDALENA 


Items to be completed during guarantee period by Bethlehem Steel 
Co. 


* * * 
4. Stability Booklet (furnish final). 
a * * a * 


13. Passenger'S.R. wastebaskets not in accordance with approved 
plan. 


* * * * 


/s/ J. H. Morris /s/ Herbert G. Hopwood /s/ Arys H. Huizinga 
Ass't Manager Vice President Const. Rep. 
Bethlehem Steel Co. Grace Line, Inc. U.S. Maritime Admin. 


EXHIBIT "'C" HULL 4585 
x * * * * 
31 (998) | Aluminum railings shall be replaced where marred 
or damaged. For example, in Purser's Lobby. 
** * * * * 


47 - The owner has an open question relating to the banana bin cubic ca- 
pacity of the vessel. 


/s/ J. H. Morris /s/ Herbert G. Hopwood /s/ Arys H. Huizinga 
Ass't. Manager Vice President ' Const. Rep. 
Bethlehem Steel Co. Grace Line Inc. U.S. Maritime Admin. 
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EXHIBIT B TO 
JOSEPH AFFIDAVIT 


[Seal Omitted] 


UNITED STATES OF AMERICA 
Department of Commerce 


MARITIME ADMINISTRATION 
Washington, January 26, 1967 


I HEREBY CERTIFY that the annexed is a true copy of the Cer- 
tificate of Completion and Delivery and the Certificate of Acceptance 
and Receipt, along with related documents, respecting the SS SANTA 
MARIANA, as it was in effect on June 14, 1963, and as said documents 
appear on file in the Maritime Administration, U.S. Department of 
Commerce. 

IN WITNESS WHEREOF, I have hereunto set 
my hand, and caused the seal of the Mari- 
time Administration to| be affixed, on the 
day and year first above written. 


/s/ James S. Dawson, Jr. 
Secretary 
Maritime Administration 
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CERTIFICATE 
of 
COMPLETION AND DELIVERY 


Sparrows Point, Md. 
dune 14, 1963 


This is to certify that the S'S. SANTA MARIANA (291811), M.A. Hull 
No. 92, Contractor's Hull No. 4586 has been completed pursuant to that cer- 
tain contract for the construction of said vessel bearing date February 26, 
1960 between Bethlehem Steel Company, and the United States of America, 
represented by the Federal Maritime Board, and Grace Line, Inc., (Con- 
tract No. F.M.B.-104), and to the requirements of approved plans, changes 
and specifications; but subject to clearance of all allowance list shortages 
(including fuel oil, Jube oil and fresh water) by the Inventory Section of the 
Division of Purchase and Sales, Office of Property and Supply and by Grace 
Line, Inc., and subject to certain lists of exceptions or items in controversy 
as noted in Exhibits A and B attached hereto and made a part hereof; such 
completion being further evidenced by the Certificates herewith presented 
issued by the American Bureau of Shipping, Coast Guard, Customs, Public 
Health Service, and other regulatory bodies; and 


It is further certified that said vessel was on the 14th day of June 
1963, at 10:30 o'clock A.M. Eastern Daylight Time, physically delivered 
by Bethlehem Steel Company to Grace Line, Inc., at Sparrows Point, Mary- 
land, pursuant to said Contract No. F.M.B.-104, under the terms of which 
the title in and to said vessel vested in Grace Line, Inc. 


Bethlehem Steel Company 


By: /s/ J. H. Morris 
GENERAL MANAGER 


CERTIFICATE 
of 
ACCEPTANCE AND RECEIPT 


Sparrows Point, Md. 
June 14, 1963 


Said vessel is hereby accepted and received at the time and place 
above set forth pursuant to said Contract No. F.M.B.-104 subject to the 
provisos above set forth and, without limitation, subject to the guaranty 
provisions of said Contract F.M.B.-104 and without waiver of any of the 
terms and conditions of said contract. 


Grace Line, Inc. 


By: /s/ H. G. Hopwood 
Vice President 


This is to state that the above vessel has been inspected during con- 
struction and that insofar as inspection personnel has been able to observe, 
this office is in accord with the above statements. 


United States of America 
Department of Commerce 
Maritime Subsidy Board 


/s/ Arys H. Huizing 
Construction Representative 
| 


14 June 1963 


HULL 4586 
SANTA MARIANA 
EXHIBIT ''B" 
| 
| 
The following items are in controversy. Delivery and Acceptance of 


the Vessel is without prejudice to the rights of either Party in regard 
to these items. 


Item 
No. Description 


The owner has an open question relating to the banana bin cubic 
capacity of the vessel. | 
Blemishes on aluminum sheathing in Cargo Holds shall be re- 
moved as previously requested in George G. Sharp Co. memo- 
randum to Mr. R. W. Miller dated February 6, 1963. 
| 
/8/ J. H. Morris /s/ H. G. Hopwood /s/ Arys H. Huizinga 
Ass't, Manager Vice President Construction Rep. 
Bethlehem Steel Co. Grace Line Inc. U.S! Maritime Admin. 
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EXHIBIT C TO 
JOSEPH AFFIDAVIT 


[Seal Omitted] 


UNITED STATES OF AMERICA 
Department of Commerce 


MARITIME ADMINISTRATION 
Washington, January 26, 1967 


I HEREBY CERTIFY that the annexed is a true copy of the Cer- 
tificate of Completion and Delivery and the Certificate of Acceptance 
and Receipt, along with related documents, respecting the SS SANTA 
MARIA, as it was in effect on September 23, 1963, and as said docu- 
ments appear on file in the Maritime Administration, U.S. Department 
of Commerce. 


IN WITNESS WHEREOF, I have hereunto set 
my hand, and caused the seal of the Mari- 
time Administration to be affixed, on the 
day and year first above written. 


/s/ James S. Dawson, Jr. 
Secretary 
Maritime Administration 


CERTIFICATE 
of 
COMPLETION AND DELIVERY 


Sparrows Point, Md. 
September 23, 1963 


This is to certify that the S.S. SANTA MARIA (292838), M.A. Hull 
No. 93, Contractor's Hull No. 4587 has been completed pursuant to that 
certain contract for the construction of said vessel bearing date February 
26, 1960 between Bethlehem Steel Company, and the Unite 1 States of Amer- 
ica, represented by the Federal Maritime Board, and Grace Line, Inc., 
(Contract No. F.M.B,-104), and to the requirements of approved plans, 
changes and specifications; but subject to clearance of all [allowance list 
shortages (including fuel oil, lube oil and fresh water) by the Inventory 
Section of the Division of Purchase and Sales, Office of Property and Sup- 
ply and by Grace Line, Inc., and subject to certain lists of exceptions or 
items in controversy as noted in Exhibits A and B attached hereto and 
made a part hereof; such completion being further evidenced by the Cer- 
tificates herewith presented issued by the American Bureau of Shipping, 
Coast Guard, Customs, Public Health Service, and other regulatory bodies; 
and 


It is further certified that said vessel was on the 23d) day of Septem- 


ber 1963, at 11:30 o'clock A.M. Eastern Daylight Time, physically deliv- 
ered by Bethlehem Steel Company to Grace Line, Inc., at Sparrows Point, 


Maryland, pursuant to said Contract No. F.M.B.-104, under the terms of 
which the title in and to said vessel vested in Grace Line, Inc. 


Bethlehem Steel Company 


By: /s/ J. H. Morris 
GENERAL MANAGER 


CERTIFICATE 
of 
ACCEPTANCE AND RECEIPT 


Sparrows Point, Md. 
September 23, 1963 


Said vessel is hereby accepted and received at the time and place 
above set forth pursuant to said Contract No. F.M.B.-104 subject to the 
provisos above set forth and, without limitation, subject to the guaranty 
provisions of said Contract F.M.B.-104 and without waiver of any of the 
terms and conditions of said contract. 


Grace Line, Inc. 


By: /s/ H. G. Hopwood 
VICE PRESIDENT 
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EXHIBIT C TO 
JOSEPH AFFIDAVIT 


[Seal Omitted] 


UNITED STATES OF AMERICA 
Department of Commerce 


MARITIME ADMINISTRATION 
Washington, January 26, 1967 


I HEREBY CERTIFY that the annexed is a true copy of the Cer- 
tificate of Completion and Delivery and the Certificate of Acceptance 
and Receipt, along with related documents, respecting the SS SANTA 
MARIA, as it was in effect on September 23, 1963, and as said docu- 
ments appear on file in the Maritime Administration, U.S. Department 
of Commerce. 


IN WITNESS WHEREOF, I have hereunto set 
my hand, and caused the seal of the Mari- 
time Administration to be affixed, on the 
day and year first above written. 


/s/ James S. Dawson, Jr. 
Secretary 
Maritime Administration 


CERTIFICATE 
of 
COMPLETION AND DELIVERY 


Sparrows Point, Md. 
September 23, 1963 


This is to certify that the S.S. SANTA MARIA (292838), M.A. Hull 
No. 93, Contractor's Hull No. 4587 has been completed pursuant to that 
certain contract for the construction of said vessel bearing date February 
26, 1960 between Bethlehem Steel Company, and the Unite | States of Amer- 
ica, represented by the Federal Maritime Board, and Grace Line, Inc., 
(Contract No. F.M.B,-104), and to the requirements of approved plans, 
changes and specifications; but subject to clearance of all jallowance list 
shortages (including fuel oil, lube oil and fresh water) by the Inventory 
Section of the Division of Purchase and Sales, Office of Property and Sup- 
ply and by Grace Line, Inc., and subject to certain lists of exceptions or 
items in controversy as noted in Exhibits A and B attached hereto and 
made a part hereof; such completion being further evidenced by the Cer- 
tificates herewith presented issued by the American Bureau of Shipping, 
Coast Guard, Customs, Public Health Service, and other regulatory bodies; 
and 


It is further certified that said vessel was on the 23d day of Septem- 
ber 1963, at 11:30 o'clock A.M, Eastern Daylight Time, physically deliv- 
ered by Bethlehem Steel Company to Grace Line, Inc., at Sparrows Point, 
Maryland, pursuant to said Contract No. F.M.B.-104, under the terms of 
which the title in and to said vessel vested in Grace Line, Inc. 


Bethlehem Steel Company 


By: /s/ J. H. Morris 
GENERAL MANAGER 


CERTIFICATE 
of | 
ACCEPTANCE AND RECEIPT | 


Sparrows Point, Md. 
September 23, 1963 


Said vessel is hereby accepted and received at the time and place 
above set forth pursuant to said Contract No. F.M.B.-104 subject to the 
provisos above set forth and, without limitation, subject to the guaranty 
provisions of said Contract F.M.B.-104 and without waiver of any of the 
terms and conditions of said contract. 


Grace Line, Inc. | 
By: /s/ H. G. Hopwood 
VICE PRESIDENT 
| 


This is to state that the above vessel has been inspected during con- 
struction and that insofar as inspection personnel has been able to ob- 
serve, this office is in accord with the above statements. 


United States of America 
Department of Commerce 
Maritime Subsidy Board 


By: /s/ Arys H. Huizinga 


CONSTRUCTION 
REPRESENTATIVE 


23 September 1963 


HULL 4587 
SANTA MARIA 
EXHIBIT "B" 
The following item is in controversy. Telivery and Acceptance of the 
Vessel is without prejudice to the rights of either Party in regard to this 
item. 


ITEM 
NO. DESCRIPTION 


The Owner has an open question relating to the Banana Bin 
Cubic capacity of the vessel. 


/s/ J. H. Morris | /s/H.G. Hopwood /s/ Arys H. Huizinga 
Asst. to Manager Vice President Construction Representative 
Bethlehem Steel Co. Grace Line Inc. U.S. Maritime Admin. 
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EXHIBIT D TO 
JOSEPH AFFIDAVIT 


[Seal Omitted] 


UNITED STATES OF AMERICA | 
Department of Commerce 


MARITIME ADMINISTRATION 
Washington, January 26, 1967 


I HEREBY CERTIFY that the annexed is a true copy of the Cer- 
tificate of Completion and Delivery and the Certificate of Acceptance 
and Receipt, along with related documents, respecting the SS SANTA 
MERCEDES, as it was in effect on April 7, 1964, and as said documents 
appear on file in the Maritime Administration, U.S. Department of Com - 
| 


merce. 
| 


IN WITNESS WHEREOF, I have hereunto set 
my hand, and caused the seal of the Mari- 
time Administration tobe affixed, on the 
day and year first above written. 


/8/ James S. Dawson, Jr. 
Secretary | 
Maritime Administration 

| 
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CERTIFICATE 
of 
COMPLETION AND DELIVERY 


Sparrows Point, Md. 
April 7, 1964 


This is to certify that the S.S. SANTA MERCEDES (293943), M.A. 
Hull No. 138, Contractor's Hull No. 4602 has been completed pursuant to 
that certain contract for the construction of said vessel entered into as 
of February 1, 1962 between Bethlehem Steel Company, and the United 
States of America, represented by the Secretary of Commerce, acting by 
and through the Maritime Subsidy Board, and Grace Line Inc. (Contract 
No. MA/MSB-8), and to the requirements of approved plans, changes and 
Specifications; but subject to clearance of all allowance list shortages 
(including fuel oil, lube oil and fresh water) by the Inventory Section of 
the Division of Purchase and Sales, Office of Property and Supply and by 
Grace Line Inc., and subject to certain lists of exceptions or items in 
controversy as noted in Exhibits A and B attached hereto and made a part 
hereof; such completion being further evidenced by the Certificates here- 
with presented issued by the American Bureau of Shipping, Coast Guard, 
Customs, Public Health Service, and other regulatory bodies; and 


It is further certified that said vessel was on the 7th day of April 
1964, at 6:40 o'clock P.M. Eastern Standard Time, physically delivered 
by Bethlehem Steel Company to Grace Line Inc., at Sparrows Point, Mary- 
land, pursuant to said Contract No. MA/MSB-8, under the terms of which 
the title in and to said vessel vested in Grace Line Inc. 


Bethlehem Steel Company 


By: /s/ J. H. Morris 
GENERAL MANAGER 


CERTIFICATE 
of 
ACCEPTANCE AND RECEIPT 


Sparrows Point, Md. 
April 7, 1964 


Said vessel is hereby accepted and received at the time and place 
above set forth pursuant to said Centract No. MA/MSB-8 subject to the 
provisos above set forth and, without limitation, subject to the guaranty 
provisions of said Contract No. MA/MSB-8 and without waiver of any of 
the terms and conditions of said contract. 


Grace Line Inc. 


By: /s/ H. G. Hopwood 
VICE PRESIDENT 


This is to state that the above vessel has been inspected during con- 


struction and that insofar as inspection personnel has been able to observe, 


this office is in accord with the above statements. 


United States of America 
Department of Commerce 


Maritime Subsidy 
By: /s/ Arys H. 


CONSTR 
REP 


HULL 4602 
SANTA MERCEDES 


EXHIBIT "'B" 


Board 


Huizinga 
CTION 
ESENTATIVE 


The following items are in controversy. Delivery and acceptance of 


vessel is without prejudice to rights of either party in reg 
DESCRIPTION 


The Owner has an open question relating to the 
cubic capacity of the vessel. 


Generally the Owner has taken exception to the cond 
aluminum rail interior and exterior for color match 
imperfections and joint connections. 


ard to these. 


| 
banana bin 


ition of the 
, surface 


/8/ J. BH. Morris /s/H.G. Hopwood /s/ Arys H. Huizinga 


Asst. Manager Vice President Const 
Bethlehem Steel Co. Grace Line Inc. U.S. 


ction Representative 
aritime Admin. 
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EXHIBIT E TO 
JOSEPH AFFIDAVIT 


[Seal Omitted] 


UNITED STATES OF AMERICA 
Department of Commerce 


MARITIME ADMINISTRATION 
Washington, February 9, 1967 


I HEREBY CERTIFY that the annexed is a true copy of the con- 
tents of pages 1-1,/1-7, 1-8 and 100-1 of the Specifications for Cargo 
Passenger Vessels for Grace Line Inc., U.S. Maritime Administration 
Designation C4-S1-49a which are incorporated in and a part of Contract 
No. FMB-104 and Contract No. MA/MSB-8 in the Maritime Administra- 
tion, U.S. Department of Commerce. 


IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Maritime 
Administration to be affixed, on the day 


and year first above written. 


/s/ John M. O'Connell 
Assistant Secretary 
Maritime Administration 


C4-S1-49a 
1-1 SECTION 1 
GENERAL PROVISIONS 


1. GENERAL INTENT 


It is intended that the specifications plans and other data furnished 
under the terms of the contract constitute the design of a ship complete 


and seaworthy in every respect for satisfactory operation in the specified 
service. The Contractor shall review the design and satisfy himself that 
it fulfills the intention and shall have the responsibility for the construc- 
tion of a ship complete and seaworthy in every respect for satisfactory 
operation in the specified service notwithstanding any discrepancies, er- 
rors or omissions in the specifications, plans and other contract data. 

The ship shall be fully equipped and fitted out by the Contractor ex- 
cept for the items which are specifically listed to be furnished by the 
Owner. Notwithstanding any omissions or failure in the specifications, 
plans and other contract data to cover all items of construction and equip- 
ment, the Contractor shall be required to furnish without additional cost 
any such items, including spares, as required for the satisfactory opera - 
tion and seaworthiness of the ship within the obvious intent of the specifi- 
cations and in accordance with first class practice. | 

The ship shall comply with all the requirements) of the several regu- 
latory bodies of the United States and other regulations listed herein. In 
certain respects the standards to be observed by the Contractor under 
these plans and specifications are in excess of such requirements. 

All material, machinery, equipment, pieces and all parts specified 
herein and/or used in the construction of the completed ship shall be of 
the quality employed in good marine practice, new and unused except for 


the usual acceptance tests required. 
* * * 


1-7 7. WEIGHTS AND CAPACITIES 


In ninety (90) calendar days, or less, after signing of contract, 
the Contractor shall submit for approval an independently prepared esti- 
mate of light ship weight and center of gravity (vertical, longitudinal and 
transverse). This estimate shall include summaries of Steel, Outfit, and 
Machinery on MA Forms 36A through 36F, Light Ship Summary on Form 
335, and one copy of work sheets for each group of Steel, Outfit and Ma- 
chinery on MA Form 36G, to describe in comprehensive detail the calcu- 
lated weight and center of gravity of the ship. Similarly, Contractor shall 
submit for approval his calculated capacities of all cargo and stores 
spaces and tanks. 

Approval action shall consist of reaching a mutual agreement be- 
tween the Contractor, the Owner and the Maritime Administration as 
quickly as possible on the light ship weight, center of gravity and capaci- 
ties. Thereafter, the Contractor shall be responsible for obtaining in the 
completed ship the approved weight, center of gravity and capacity char - 
acteristics adjusted for authorized departures from the construction con- 
templated in the approved estimate. The heeling moment due to unsym- 
metrical weights of the light ship shall not exceed 300 ft. tons. 

Departures from the construction contemplated in the approved esti- 
mate which affect the light ship weight, center of gravity and capacities 
shall not be undertaken until the Contractor has submitted an estimate of 
the effect on weight, center of gravity (vertical, longitudinal and trans- 
verse), capabilities, list and trim of the ship and the Owner has given 
approval thereto. 

As an aid to weight, capacity, list, trim and stability control, the 
Contractor shall submit quarterly a tabulation of approved departures 
and their effect on weight, center of gravity and capacities of the approved 
light ship. In addition, in submitting plans for approval, where such plans 
involve departures from the type of construction contemplated in the esti- 
mate, the Contractor shall itemize such departures and their effect on 
light ship weight, center of gravity and capacities in his letter of transmit- 


tal. * *x * * * 


100- SECTION 109 


PLANS AND INSTRUCTION BOOKS 
1. GENERAL | 

Plans, requisitions and purchase orders to be submitted for approv- 
al, final plans, plans for mounting aboard ship, plans for filing on board 
ship and for office use, instruction books and allowance list shall be pre - 
pared and furnished by the Contractor as specified hereinafter. 

Plan lists showing proposed submittal dates shall be forwarded for 
approval before plan submittal. Approval action shall consist of reaching 
a mutual agreement between the Contractor and the Owner. The above 
items shall be submitted to the Owner and the Owner 's Naval Architect 
by mail. Items will be returned to the Contractor by mail with instruc- 
tions within an agreed period of time. In submitting an item for approval 
the Contractor shall invite attention to all departures from the contract 
plans and specifications and subsequent letters of instruction received 


? 


from the Owner. When this requirement is not complied with, approval 
of plans, requisitions and purchase orders shall not constitute approval 
of any departures. Approval of plans, requisitions and |purchase orders 
by the Owner shall not in any case relieve the Contractor of the responsi- 
bility of satisfactory and safe operation of any item or items involved. 

All prints shall be folded individually in accordian fashion to a 14" 
x 9" rectangle with title block exposed in lower right hand corner when 
submitted to the Owner. | 

Any and all alterations on plans previously approved by the Owner 
shall be concisely described in an alteration column. Symbols identify - 
ing the alteration shall appear in all areas of the plan affected by the 
alteration. The latest alteration of the plan shall be clearly marked in 
the title block of the plan. | 
The standard welding symbols adopted by the fee Welding 


Society shall be used exclusively on all plans. 


2. PLANS FOR APPROVAL 


Copies on light weight paper, in such number as will be determined, 
of all schedules, plans, stress analyses and necessary detail plans, re- 
quired for the construction of the ship, its machinery, equipment and ap- 
purtenances, and also plans for manufactured articles, purchased by the 
Contractor shall be furnished to the Owner for approval. Owner's approv- 
al shall be required before starting any work. 


Modification No. 1 
September 18, 1959 


[Filed March 13, 1967] 


EXCERPTS FROM 
MEMORANDUM OF POINTS AND AUTHORITIES 


IN REPLY TO PLAINTIFF'S OPPOSITION 
TO DEFENDANTS' MOTION TO DISMISS 


[Caption Omitted] 

Grace's Memorandum of Points and Authorities in opposition to 
Bethlehem's Motion to Dismiss Without Prejudice has considerably re- 
duced the points at issue here. 

In its Memorandum, Grace has conceded that two of the three dis- 
putes alleged in its complaint -- that is, the "delay" and "sea valve" 
disputes — are properly subject to the disputes procedure under the con- 
tracts and that therefore Grace would not object to a stay of all court 
proceedings pending administrative determination of those issues by the 
Maritime Administration. (Grace Memorandum at pp. 2, 5, 9-11, 30). 

With respect to those disputes, Grace objects only to dismissal 
without prejudice — pointing out (Grace Memorandum at pp. 23-24) that 
a stay rather than dismissal without prejudice would avoid the possibility 
that the statute of limitations might run before the completion of the ad- 


ministrative proceedings. Crown Coat Front Co. v. United States, 363 
F.2d 407 (2d Cir.) cert. granted 35 U.S. Law Week 3124 (1966). While 


147 


Bethlehem believes that dismissal without prejudice would be proper in 
the case of all three disputes (See Bethlehem Memorandum at pp. 30-33), 
Bethlehem has no objection to a stay pending completion of administrative 
proceedings covering all the disputes, * | 

Therefore, the sole issue remaining before this Court is whether 


the stay should include the banana cubic capacity dispute, as well as the 


delay and the sea valve disputes. 


» * 


ee 
The Crown Coat Front Co. case is different from the case at bar. In 


any event, we do not support the Second Circuit's opinion in Crown Coat 


Front Co; we cite it only to identify a potential problem area. 


|Filed March 13, 1967] 


AFFIDAVIT 
[Caption and Verification Omitted] 


DISTRICT OF COLUMBIA: SS. 
FRANCIS T. GREENE, being duly sworn, deposes and says as follows: 
(1) Iam a member of the Bar of the United States District Court for 

The District of Columbia and attorney for Bethlehem Steel Corporation in 


proceedings currently pending before the Chief, Office of Ship Construction 
of the Maritime Administration, involving disputes between Bethlehem Steel 
Corporation and Grace Line Inc. under ship Consereetion contracts Nos. 
FMB-104 and MA/MSB-8. | 

(2) The 13 exhibits attached to this Affidavit and designated Exhibits 
A through M are true copies of documents that are in the record of the said 
Maritime Administration disputes proceedings. | 

(3) Exhibit N to this Affidavit is a true copy of a document taken 
from the files of Bethlehem Steel Corporation, | 


/s/ Francis T. Greene 
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EXHIBIT A TO GREENE AFFIDAVIT 
[Kominers & Fort Letterhead Omitted] 


December 30, 1966 


Mr. L. C. Hoffman 

Chief, Office of Ship Construction 
Maritime Administration 

4th & G Streets, N. W. 
Washington, D. C. 20235 


: . Bethlehem Steel Corporation — 
Reefer Bin Cubic Capacity and 
Defective Sea Valves 
Contract Nos. FMB-104 and 
MA/MSB-8 


Dear Mr. Hoffman: 


This letter refers to claims by Grace Line Inc., against Beth- 
lehem Steel Company and Bethlehem Steel Corporation ("Bethlehem", 
collectively) for damages for breach of contract by Bethlehem, aris- 
ing from (1) thei failure of Bethlehem to provide the required reefer 
bin capacity in vessels constructed and delivered under the above con- 
tracts and (2) the providing of defective sea valves and related equip- 
ment on the same vessels. The purpose of this letter is to apprise 
you of the pendency in the United States District Court for the Dis- 
trict of Columbia, in the proceeding entitled Grace Line Inc. v. Beth- 

*lehem Steel Corporation, Civil Action No. 257-66, of a motion vitally 
affecting these claims, and to request that you suspend any further 
administrative proceedings before you relating to these two matters 
until that motion has been decided by the court. The reasons for and 
elaboration of this request are as follows: 


The two claims described above, inter alia, were made the sub- 
ject of a complaint for damages by Grace Line against Bethlehem in 
the district court, filed February 2, 1966 (Civil Action No. 257-66). 
On March 9, 1966, Bethlehem purported to invoke Article 36, the 
"disputes clause", of the above contracts and requested considera- 
tion of these two claims thereunder by the Chief, Office of Ship Con- 
struction. On March 29, 1966, the Acting Chief, Office of Ship Con- 
struction, Mr. Dillon, without addressing himself to the scope of the 
disputes clause, requested Bethlehem and Grace Line thereafter to 
submit such data as they deemed pertinent. On April 22,1966, Grace 
Line, by letter to the Chief, Office of Ship Construction, copy attach- 
ed, pointed out that the Article 36 disputes procedure applied only to 
those disputes "arising under" the contract — the quoted language 
having been widely employed as a term of art under government con- 
tract disputes clauses and repeatedly recognized not to apply to ordi- 
nary claims for'damages for breach of contract. Grace Line's letter 
of April 22, referred to the pendency before the Supreme Court of 


| 
| 
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| 


the decision of the Court of Claims in Utah Construction and Mining 


Company v. United States, 339 F.2d 606 (1964), and requested sus- 
pension by the Office of Ship Construction of any further considera- 
tion of the reefer bin capacity and sea valves pending the Supreme 
Court's ruling in that case. 


On June 6, 1966, the Supreme Court issued its opinion in the 
Utah Construction case, explicitly affirming the Court of Claims in 
its interpretation of the disputes clause, limiting such|clauses to ex- 
clude breach of contract claims from its coverage, and rejecting the 
contention of the government seeking to broaden its coverage (34 
U.S. Law Week 4440). Grace Line believes that decision strongly 
supports its position that Article 36 does not apply to the reefer ca- 
pacity or sea valve claims here involved. 


Meantime, the district court extended the time for Bethlehem 
to respond to Grace Line's complaint, upon representation of Bethle- 
hem and Grace Line, inter alia, that they "desired the additional 
time .. . requested to consider whether the decision of the Supreme 
Court of the United States in United States v. Utah Construction Co., 
-.. requires administrative consideration of the subject matter of 
these claims." 


By letter of November 30, 1966, Bethlehem renewed its efforts 
to secure consideration of the reefer bin capacity and sea valve mat- 
ters by the Chief, Office of Ship Construction under Article 36 dis- 
putes procedure — again without referring to the Utah Construction 
case or otherwise addressing itself to the question as to the proper 
scope of Article 36. By letter of December 19, 1966, you advised 
Grace Line that any comments it cared to make, by Jamuary 13, 1967, 
would be considered by you. It is obvious, however, that the thresh- 
old question of the scope of Article 36 — whether the matters are to 
be considered initially by you or by the district court —- must be re- 
solved before the merits can be reached. | 


That question has in fact now been squarely raised by Bethie- 
hem in the district court by a motion, filed December 15, 1966, to 
dismiss Grace Line's complaint. The question is therefore now 
directly before the court, on Bethlehem's instance. Bethlehem's 
motion is accompanied by a lengthy memorandum and exhibits, to 
which Grace Line presently must respond by Jamary 28, 1967. To 
avoid duplicative and non-productive litigation, with the loss of sub- 
stantial time and expense which necessarily would be entailed, Grace 
Line requests you to suspend any further proceeding upon Bethie- 
hem's request for disputes clause consideration of the reefer bin 
and sea valve matters, and to extend further the time for Grace Line 
to respond upon the merits until 30 days after the court has rendered 
its decision upon that motion. There is no point in the parties being 
compelled to litigate the claims before your office and thereafter the 
Board when the very question of whether you and the Board have any 
decision-making responsibility or authority is in litigation before 
the court, and there is a substantial possibility of a ruling in the nega- 
tive. | 
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Though Bethlehem has not requested a ruling by you, its letter 
of December 12, 1966, suggests it might ask you to render a decision 
as to the scope of the disputes clause. It is Grace Line's position 
that such a procedure would result in the very duplication of litiga- 
tion which it is Grace Line's purpose — and should be Bethlehem's 
purpose — to avoid, and that it would for other reasons be both un- 
necessary and inappropriate. First, the Chief, Office of Ship Con- 
struction, certainly would not proceed to consideration of such a 
question without consideration of both Bethlehem's detailed position 
as submitted to the court, and Grace Line's detailed reply to be pre- 
pared and to be submitted to the court under the present schedule on 
January 23, 1967. Second, the reefer bin and sea valve claims are 
controversies between private parties, in which the government has 
asserted no interest. Any function of the Chief, Office of Ship Con- 
struction, and the Maritime Subsidy Board in a dispute under Article 
36, and certainly in a purely private dispute, in deciding whether the 
matters in question should even be held to be subject to Articie 36, 
properly should be regarded as a quasi-judiciai function. With the 
"jurisdictional" question already pending before the court, the essen- 
tial quality of that function is best preserved by deferring to and re- 
lying upon the’ decision of the court; the court is the superior judicial 
authority, the question will in any event ultimately be resolved by the 
court, and it is already before the court. Third, we do not believe 
the scope of the disputes clause is itself susceptible of resolution by 
"disputes" procedure. Fourth, the Chief, Office of Ship Construction, 
is in any event not the final administrative authority; as a practical 
matter a decision by him is only the initial step in a potentially 
lengthy administrative process. Fifth, the disputes clause in ques- 
tion, insofar as it may be argued to apply to essentially private dis- 
putes, is in the process of substantial revision as regards the future. 
There is, therefore, no issue of continuing further importance in 
which the Office of Ship Construction has a significant interest. 


Our instant request for suspension of consideration of Grace 
Line's breach of contract claims does not extend to the deiays in de- 
livery problem, which is of a kind conventionaiiy subject to disputes 
procedure, as a dispute "arising under" the contract. 


Very truiy yours, 
/s/ J3.A.B. 
J. Alton Boyer 


Attorney for 
Grace Line Inc. 
Enclosure 


cc: James S. Dawson, Esq. 
Daniel M. Mack-Forlist, Esq. 
Francis T. Greene, Esq. 


April 22, 1966 


Chief, Office of Ship Construction 
Division of Contracts 

Maritime Administration 

GAO Building 

Washington, D.C. 


Attn: E. Scott Dillon 
Acting Chief 3 Bethlehem Steel Corporation — 
Disputes under Contract Nos. 
FMB-104 and MA//MSB-8, MA 
Design C4-S1-49a —|Reefer Bin 
Cubic Capacity Deficiency, and 


Salt Water Sea Valves Disputes 
Dear Sir: 


Bethlehem Steel Corporation has provided Grace! Line Inc. with 
a copy of the letter of March 9, 1966 to Chief, Office of Ship Construc- 
tion, concerning the above, and requesting resolution of unresolved 
disputes, "pursuant to Article 36 of the Contracts" (Nos. FMB-104 
and MA/MSB-8). We have also subsequently received the letter dated 
March 29 from the Acting Chief, Office of Ship Construction advising 
that the parties should submit their presentations on these matters 
within 30 days. | 


| 
| 
| 
The pertinent portion of Article 36 is as follows: 


| 
"Any action, omission, direction, decision or determina- 
tion of the Board, the Owner or the Contractor under 
this contract may be the subject of a dispute, Any dis- 
pute arising under this contract which is not/disposed 
of by agreement of the parties to this contract, shall be 
decided by the Chief, Office of Ship Construction, of the 
Maritime Administration, who shall reduce his decision 
to writing and mail or otherwise furnish a copy thereof 
to the Contractor and to the Owner, which decision shall 
be final and shall bind ail parties to this contract unless 
within thirty (30) days from the date of receir of such 
copy the Contractor or the Owner appeals from said de- 
cision by mailing or otherwise furnishing said Chief, 
Office of Ship Construction, a written appeal jaddressed 
to the Board." 
| 
The first sentence of Article 36 is the only sentence to which Bethle- 
hem's letter refers. All that sentence does is to make jit clear that 
no action, omission, decision or determination, etc., by the Board, 
the Owner or the Contractor, is final, so as to preclude otherwise 
available contract remedies. But as shown by the succeeding sen- 
tence, omitted from the quotation in Bethlehem's oe only these 
disputes "arising under" the contract are subjected to the adminis- 
trative disputes procedure. The quoted language is a term of art in 
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the government contract field. It has been held not to include ordi- 

nary claims for breach of contract, such as the reefer bin capacity 

and sea valve disputes. Utah Construction and Mining Company v. 

United States, _ C.Cls. __, 339 F.2d 606 (1964), cert. granted 
US. 


The Utah Construction decision is now pending before the Su- 
preme Court upon writ of certiorari, and is awaiting decision by the 
Court. It is reasonable to anticipate that the Supreme Court's deci- 
sion therein will resolve, or should at least materiaily assist in the 
resolution of, any question as to the applicability of Article 36 to the 
reefer bin capacity and sea valves disputes. Meanwhile we do not 
believe that there is any point in engaging in unnecessary litigation 
over purely procedural matters, orproceeding with administrative 
consideration under Article 36, when there is a substantial liklihood 
that the Court's decision in that case will clarify the procedural situ- 
ation and may very well confirm the non-applicabiiity of Article 36. 
We believe wé share with the Board and with Bethlehem a desire to 
avoid non-productive litigation. 


Further, these disputes are included in the protective com- 
plaint filed by Grace Line against Bethlehem Steel Corporation and 
Bethlehem Steel Company on February 2, 1966 in the U.S. District 
Court for the District of Columbia, Civil Action No. 257-66. Should 
Bethlehem hereafter deem it advisable, that proceeding provides an 
appropriate forum for securing a judicial ruling upon the question of 
the applicability of Article 36, which ruling may thereafter serve as 
a guide for future consideration of the disputes in question. 


For these reasons we respectfully request that the Office of 
Ship Construction suspend further consideration of the reefer bin 
capacity and sea valve matters, pending the Supreme Court's ruling 
in the Utah Construction case. If it is ultimately held that the con- 
tracts, Nos. FMB-104 and MA/MSB-8, require administrative con- 
sideration of the disputes in question, Grace Line has no desire or 
intention other than fully to comply with such requirements. 


Very truly yours, 


Odell Kominers 
Attorney for Grace Line Inc. 
James S. Dawson, Jr. 


Bethlehem Steel Corporation 
Attn: Mr. D. D. Strohmeier 


Mr. Daniel M. Mack-Forlist 
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EXHIBIT B TO GREENE AFFIDAVIT 
[Bethlehem Steel Corp. Letterhead Omitted | 


9 January 1967 
| 


Mr. L. C. Hoffman 

Chief, Office of Ship Construction 
Maritime Administration 

4th & G Streets, N.W. 
Washington, D. C. 20035 


Re: Bethlehem Steel Corporation — 
Banana Reefer Bin Cubic Capacity | 
and Salt Water Sea Valve Disputes 


Contract Nos. FMB-104 & MA/MSB-8 


Dear Mr. Hoffman: | 

We refer to the letter from Messrs. Kominers & Fort, dated 
December 30, 1966, in which counsel for Grace Line questions your 
jurisdiction in the banana reefer capacity and salt water sea valve 
disputes. A memorandum of law covering the issues raised in that 
letter is enclosed. 


We hereby request that you proceed with the een of 
these disputes without any delay. The questions underlying the ba- 
nana reefer dispute were raised by Grace over four years ago. Fur- 
ther communication was made by Grace to Bethlehem over two years 
ago and there has been no reaction by Grace to Bethlehem's prompt 
answer to that communication. The dispute was submitted by Bethle- 
hem to you three quarters of a year ago. Bethlehem's position, ex- 
cept for some quantitative data and plan references, has been known 
to Grace since that time. These quantitative data are |\derived from 
plans which have been in the hands of all parties concerned for sev- 
eral years and they were submitted immediately when it became 
clear that the negotiations between Grace and ourselves were not 
making progress. 

The latest date for the submission of Grace Line comments 
was set for the 13th of this month by your letter of 19 |\December 
1966. In the circumstances, ample time has been provided and we 
can see no reason for extending that date. 


Sincerely yours, 


/s/ Mack-Forlist 
Manager of Contracts 
| 


Kominers & Fort 
Grace Line Inc. 
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EXHIBIT C TO GREENE AFFIDAVIT 
[Surrey, Karasik, Gould and Greene Letterhead Omitted] 


January 10, 1967 


Mr. L. C. Hoffman 

Chief, Office of Ship Construction 
Maritime Administration 

4th & G Streets, N. W. 
Washington, D. C. 20035 


MEMORANDUM OF LAW 


Re: Bethlehem Steei Corporation — Banana Reefer Bin 
Cubic Capacity and Salt Water Sea Vaive Disputes 
under Contract Nos. FMB-104 and MA/MSB—8 


This memorandum constitutes the repiy of Bethlehem Steel 
Corporation ("Bethlehem") to the letter of Grace Line, Inc. ("Grace"), 
dated December 30, 1966, and Bethlehem's request that no further ex- 
tensions be granted in this already over-delayed disputes proceeding. 
The Grace letter requests the Chief, Office of Ship Construction 
("Chief, OSC")'— "to suspend any further proceeding upon Bethlehem's 
request for disputes clause consideration of the reefer bin and sea 
valve matters, and to extend further the time for Grace Line to re- 
spond upon the ‘merits until 30 days after" the United States District 
Court for the District of Columbia has rendered its decision upon 
Bethlehem's Motion to Dismiss the Complaint of Grace in Grace 
Line, Inc. v. Bethlehem Steel Corporation, Civil Action No. 257-66. 


The heart of Grace's request lies in its assertions that, even 
though Bethlehem, on March 9, 1966, placed the banana bin capacity 
and sea valve disputes before the Chief, OSC for decision pursuant 
to Article 36 ('Disputes"') of the subject contracts, the latter has 
no right or authority in the first instance to consider and rule upon 
such disputes, despite the all inclusive wording of the first sentence 
of Article 36, discussed hereafter. Grace thus argues that: 


(1) Article 36 of the subject contracts is not 
broad enough in scope to embrace the banana bin 
capacity and sea valve disputes herein involved; 


(2) these claims are the subject of Grace's 
complaint for damages against Bethlehem filed in 
the District Court on February 2, 1966, and hence 
have been excluded from Maritime Administration 
("MarAd") consideration and, instead have been 
placed before that Court; and 
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(3) the District Court "is the superioz judicial 
authority" with respect to determining the scope of 
MarAd's authority and jurisdiction under the subject 
shipbuilding contracts, and hence the Chief, OSC 
must stand still until the District and appellate 
courts ultimately determine whether the alleged 
deficiencies in banana reefer space and the|sea 
valves create disputes within the scope of Article 
36 of the subject contracts. 


It is Bethlehem's position, first, that Article 36. lon its face 
is broad enough, not only to permit, but affirmatively to require 
initial decision by the Chief, OSC on the disputes formaliy placed 
before him for decision by Bethlehem's letter and memorandum 
dated March 9, 1966, and, following the failure of the settlement 
conversations referred to below, as supplemented by Bethlehem's 
letter and memorandum of November 30, 1966; and second, that 
even though the banana bin capacity and sea valve disputes are the 
bases of claims now being asserted in the District Court pursuant 
to Grace's suit for damages, the Chief, OSC has plenary authority 
and the duty under applicable law, to determine the scope of his 
authority to decide issues of fact under MarAd's shipbuilding con- 
tracts, including the technical and complex questions of shipbuild- 
ing practice and performance involved in these disputes and which 
the Chief, OSC is peculiarly fitted to decide in the Se instance. 


Grace places great — almost sole — reliance mon the Su- 
preme Court's recent decision in Utah Construction and Mining Co. 
v. United States, 86 S. Ct. 1545 (1966) as preventing the Chief, OSC 
from exercising his authority over the disputes now before him. 

The Supreme Court there interpreted the language only of the ''Dis- 
putes Clause" in the Standard Form Government Construction Con- 
tract (Armed Services Procurement Reguiations, 32 a §$ 7.602-6) 
which, as discussed hereafter, is much more restricted than the 
"Disputes Clause" in the Government Contract. The Court there 
held that any dispute "arising under" that form of contract was re- 
quired to be decided in the first instance by the administrative agen- 
cy charged with its administration, and that the courts have abso- 
lutely no authority to resolve such disputes, but have only the power 
to review the administrative agency's decision, on appeal to deter- 
mine if there had been fraud or error of law, or to determine if that 
decision was supported by substantial evidence. The Supreme Court 
likewise held, as Grace correctly observes, that such “breach of 
contract" claims as may not arise under the Standard Form Govern- 
ment Contract there involved, are beyond the purview of the stand- 
ard form "Disputes Clause", and may, therefore, be decided in the 
first instance by the Courts. | 

Grace, without discussion, has labeled the reefer bin capacity 
and the sea valve disputes as "breaches of contract" by Bethlehem, 
and hence asserts that they are not disputes "arising under" the 
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subject contracts. However, as the Supreme Court observed in 
Utah, by "a mere exercise of semantics" "any claim, whether 
within or without the "Disputes Clause" can be couched in breach 
of contract language." (86 S. Ct. at p. 1559). Merely to charac- 
terize a dispute as a breach of contract, as Grace seeks to do, 
does no more than assume an erroneous conclusion. Rather, the 
correct test under the narrower Standard Form Contract is to 
determine whether, under other articles of the contract, aside 
from the "Disputes Clause" itself, any adjusting mechanism is 
provided for resolving the disputed item. If there is such a 
mechanism provided, the dispute is one "arising under" the con- 
tract. Only where no such mechanism is provided by the con- 
tract, may the claim be held to be one for "breach of contract." 


As will be shown below, (see p. 7), the "Disputes Clause" 
in Article 36 of the subject contracts is considerably broader 
than the Standard Form Government Contract "Disputes Clause" 
which the Supreme Court was calied upon to interpret in Utah. 
But even if such were not the case — if Article 36 had been as 
narrowly drawn as the "Disputes Clause" construed by the Su- 
preme Court in Utah — each of Grace's claims against Bethie- 
hem would nonetheless be a dispute "arising under" the con- 
tracts, and therefore required to be decided in the first instance 
by the Chief, Office of Ship Construction. 


In the case of the sea valve dispute, Grace contends that 
Bethlehem failed to install, in each of the four Grace ships, 
salt water sea valves and related equipment suitable for the 
purposes intended. This dispute clearly arises under the con- 
tract because Article 14 thereof ("Guaranty") provides a com- 
plete mechanism for remedying "any weakness, deficiency, de- 
fect, failure, breaking down or deterioration in workmanship 
or material ‘furnished by the Contractor in performing the con- 
tract work..." which may be discovered within six months 
after delivery. Thus, a final guaranty survey is conducted by 
MarAd through its Trial Guaranty and Survey Board, based 
upon the owner's list of defective workmanship and defective 
material appearing during the guaranty period. The report of 
the Board reports the deficiencies, defects, etc. considered by 
the Board to be the contractor's responsibility (46 CFR Para. 
No. 247.2). If the guaranteed item — such as defective sea 
valves — is |held to be a contractor responsible item, the own- 
er may, under Article 14, have the work redone in the contrac- 
tor's yard, or the owner may have the work done at any port 
satisfactory to it, and in that event, the contractor is liable to 
the owner for the expense thereof at prevailing commercial 
rates. 


In the instant case, before Grace filed its complaint in 
the District Court, Bethlehem had, with one minor exception, 1/ 


y In Hull 4587, two 10-inch gate valves for cargo and air- 


conditioning compressor #1 were to be replaced by Grace, and 
Bethlehem had agreed to reimburse the cost thereof. This has 
now been accomplished. 


157 


either repaired or replaced all sea valves and related equipment 
to the extent required by the final guaranty survey. After the 
final guaranty survey, and before Grace's complaint had been 
filed, Bethlehem had received no indication from Grace that any 
of the repair or replacement work performed by Bethlehem was 
defective or deficient. Nor did Grace dispute the rulings of the 
Trial Guaranty and Survey Board. Bethlehem had considered 

the salt water sea valve installation and their subsequent repair 
and replacement within the Guaranty Period to be complete and 
approved by both Grace and MarAd. Grace's complaint, however, 
clearly indicates that a dispute does exist concerning | such repair 
and replacement. Therefore, Bethlehem, by its letter and memo- 
randum of March 9, 1966, submitted that dispute for inion by 
the Chief, Office of Ship Construction, pursuant to oigaea 36. 


If MarAd resolves the sea valves dispute in favor of Grace, 
under Article 14 of the contracts, Bethlehem will then be obligat- 
ed to repair or replace the sea valves, or to pay for their repair 
or replacement. On the other hand, if, pursuant to the disputes 
procedure, MarAd determines that the Grace claim is| without 
merit, then Bethlehem has no further obligation with respect to 
them. In either event, complete relief as between Bethlehem and 
Grace is afforded by the disputes procedures of Article 36 of the 
subject contracts. 


Similarly, complete relief is available under the subject 
contracts in the case of the banana bin capacity dispute. The 
relevant Articles of the contracts provide generally as follows: 
Any questions as to conflicts, differences or discrepancies be- 
tween the plans and specifications themselves are to be resolved 
by specific directions of the owner, with approval of MarAd (Ar- 
ticle 3). The contractor may depart from the plans and specifi- 
cations only when authorized by the owner (Article 4) . All work 
and material is to be inspected and tested, and the contractor is 
to correct or replace as much of it as may be defective or de- 
ficient or as may not be in accord with Plans and Specifications 
(Articles 9, 13 and 14). MarAd's Trial Guaranty and Survey 
Board is to perform a final guaranty survey of all workmanship 
and material and determine the contractor's liability to correct 
defects and deficiencies, if any (Article 14). 


Notwithstanding its intensive inspection and supervision 
during construction and its approval of each working lrawing 
and purchase specification, Grace cited an "open question" as 
to the banana reefer capacity in each of its lists of guaranty 
deficiency items upon delivery of the four ships. The action of 
the Trial Guaranty and Survey Board, with respect to mee such 
Grace statement, was identical: 


"The Survey Board does not consider this 
above statement to be a deficiency in workman- 
ship or material as defined by Article 14 of the 
subject contract." 
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No further question was raised by Grace until November 17, 
1964, more than a year and a half after delivery of the first ship, 
on February 4, 1963. Grace then notified Bethlehem by letter 
that it claimed deficiencies of some 48,000 cubic feet in each ship. 
Bethlehem replied by letter dated December 29, 1964, denying any 
deficiency and suggesting that the matter be discussed. No fur- 
ther word was heard until Grace’s complaint was filed in the Dis- 
trict Court on February 2, 1966. When Bethlehem was then faced 
with this dispute, it promptly submitted it to Chief, OSC for deci- 
sion in accordance with the contracts and formally invoked the 
procedures for expert resolution of this dispute to which it is ex- 
pressly entitled under Article 36. 


As in the case of the sea valve dispute, Bethlehem, if found 
to be responsible, must either itself correct any space deficien- 
cies that may, be found to exist, or it may be required to pay Grace 
for the cost of having such deficiencies corrected elsewhere. Be- 
fore either remedy may be invoked, however, critical findings of 
fact must be made under the contracts. Thus, MarAd must re- 
solve technical and complex disputes of fact concerning the banana 
reefer capacity which were to be and could be built into Holds Nos. 
1, 3 and 4 consistent with the Contract Plans and Specifications, 
the actual delivered banana reefer capacity, and whether any dis- 
crepancy is Bethlehem's responsibility or Grace's responsibility 
in view of the fact that Grace has approved all the working draw- 
ings and relevant purchase orders and purchase specifications 
which determined the amount of "as-built" banana reefer capacity 
in the ships. Determination of these disputes involves resolution 
of questions of fact, interpretations of the contract plans and speci- 
fications and of the working drawings and purchase orders and 
purchase specifications, as well as authorized departures. If 
MarAd should determine that the Grace claims are without merit, 
complete relief will have been afforded Bethlehem. If MarAd 
should find capacity deficiencies and assign them as Bethlehem's 
responsibility, then MarAd will determine to what extent Bethle- 
hem is obligated by Article 14 of the contract to correct such de- 
ficiencies. 


In either event, the rights and obligations under the con- 
tracts, of both Grace and Bethlehem, respectively, hang upon the 
determination whether Bethlehem was or was not at fault in the 
engineering development and construction of the ships in accord- 
ance with the Contract Plans and Specifications and the Working 
Drawings approved by Grace as fulfilling the contract plans and 
specifications. That determination depends upon resolution of 
disputes of fact which plainly arise under the contracts. Bethle- 
hem, as a matter of the clear wording and intent of Article 36, 
has the contract right to have these highly technical disputes re- 
solved in the first instance by the Chief, OSC. 


Going further, however, the "Disputes Clause" in Article 
36 of the subject contracts is in fact far broader than the "Dis- 
putes Clause" of the Standard Form Government Contract 
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interpreted by the Supreme Court in Utah, supra. The Standard 
Clause begins with the language "Any dispute concerning ques- 
tions of fact arising under this contract . . ." and is similar to 
the language of the second sentence of Article 36. It was the 
phrase "arising under this contract" standing alone and other- 
wise undefined in the Standard Clause, which has come by judic- 
ial and administrative interpretation to be limited to those dis- 
putes as to which administrative relief is expressly afforded by 
other provisions of the contract. But, in the Article 36 "Dis- 
putes Clause" of the Grace contracts, that phrase no longer 
stands alone and undefined. Rather, the parties to our contracts 
— MarAd, Grace and Bethlehem — have added the critical first 
sentence: | 


"Any action, omission, direction, decision or 
determination of the Board, the Owner or the 
Contractor under this contract may be the | 
subject of a dispute." 


The clear purpose of this first and qualifying Bentencs broadly 
defining the term "dispute" gives and was intended to give a 
new and broader meaning to the standard phrase, "Any dispute 
arising under this contract," which appears in the sentence im- 
mediately following. The disputes clause of the sabe con- 
tracts, with that addition, is no longer limited to the narrow 
category of disagreements for which the contracts elsewhere 
expressly provide an adjusting mechanism. It now encompasses 
any dispute about any direction, decision or determination made 
by any of the parties under any other provisions of the contract. 
As shown above, and in Bethlehem's earlier submissions of 
March 9 and November 30, 1966, the sea valve and banana bin 
capacity disputes unquestionably involve actions and alleged 
omissions, and directions, and decisions, and determinations 
of the Board (acting through the Trial Guaranty and Survey 
Board), and of Grace, and of Bethlehem. | 
Ignoring the critical importance of the first sentence of 
the Disputes Clauses of these contracts, Grace states — irrele- 
vantly — in its December 30 letter that (1) "the gove ent has 
asserted no interest" in these disputes; that (2) ithe Chief, Of- 
fice of Ship Construction is, in any event, not the final!adminis- 
trative authority; as a practical matter a decision by him is 
only the initial step in a potentially lengthy administrative proc- 
ess"; and that (3) "the Disputes Clause in question insofar as 
it may be argued to apply to essentially private disputes, is in 
the process of substantial revision as regards the future" and 
further "no issue of continuing further importance [exists] in 
which the Office of Ship Construction has a significant interest." 


Each of these contentions is beside the point for the sim- 
ple reason that Bethlehem has a right under the contracts to 
have the sea valve and banana bin capacity disputes detided by 
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the Chief, OSC. Grace may now want the administrative procedure 
eliminated inthis case. But, the Article 36 procedure is the one 

which Grace, as well as MarAd and Bethlehem, contractually bound 
itself to follow for the resolution of disputes under these contracts. 


Furthermore, and this seems to us to be conclusive, under 
the long established MarAd practice, Article 14 ("Guaranty") pro- 
vides a complete administrative remedy for any deficiencies or 
failure to meet the Contract Plans and Specifications. The alleged 
deficiencies in the sea valves and banana capacity in this case are 
no different from the allegedly defective boilers and the allegedly 
excessive deckhouse vibrations, both of which were ruled upon by 
MarAd as Guaranty items in Pacific Far East Lines — Consolidat- 
ed Contract Appeals, Dkt. No. CA-11, 6 S.R.R. 320 (1965), 5 S.R.R. 
1041 (1965). 


Grace finally contends that, in any event, MarAd should de- 
fer to the "superior judicial authority" of the District Court, and 
that until such Court has acted upon Grace's complaint, the Chief, 
OSC is powerless to determine the scope of his own authority un- 
der Article 36 of the contracts. Grace cites no authority, in its 
December 30 letter, to support this novel proposition. It fails to 
recognize that under Article 36 of the contracts executed by Mar- 
Ad, as well as by Grace and Bethlehem, the Chief, OSC is ex- 
pressly required by all three of the contracting parties to decide 
any and all disputes which may arise out of "Any action, direc- 
tion, decision, or determination of the Board, the Owner or the 
Contractor under this contract ...." Article 36 thus provides 
in its second sentence that: 


"Any dispute arising under this contract 
which is not disposed of by agreement of the 
parties to this contract shall be decided by the 
Chief, Office of Ship Construction of the Mari- 
time Administration, who shall reduce his de- 
cision to writing and mail or otherwise furnish 
a copy thereof to the Contractor and to the Own- 
er, which decision shall be final and conclusive 
and shall bind all parties to this contract, un- 
less within thirty (30) days from the date of re- 
ceipt of such copy the Contractor or the Owner 
appeals from said decision by mailing or other- 
wise furnishing said Chief, Office of Ship Con- 
struction, a written appeal addressed to the 
Board." (Emphasis added.) 


This contractual language is mandatory and therefore 
necessarily requires the Chief, OSC to determine, in the first 
instance, whether he has been given the authority and duty by 
MarAd and the other parties to rule upon the particular dis- 
putes that are now pending before him. 


| 
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Indeed, were Grace's assertions upheld, the authority of any 
administrative agency to decide any dispute under any Government 
contract could be almost indefinitely suspended, and thus subvert- 
ed, by the simple expedient of filing a protective claim in court. 
The Supreme Court expressly rejected such a contention in Myers 
v. Bethlehem Shipbuilding Corporation, 303 U.S. 41 (1938), where 
in sustaining the administrative agency's right to determine its 
jurisdiction in the first instance, the Court unequivocally recog- 
nized the danger inherent in indefinitely suspending administrative 
decision. The question in Myers was whether a federal district 
court had jurisdiction to enjoin the NLRB from holding a hearing 
upon a complaint filed by the NLRB against Bethlehem for unfair 
labor practices allegedly committed by Bethlehem at its Fore 
River Plant. Bethlehem contended that the provisions of the 
NLRA were inapplicable to it because the operations conducted at 
that plant were not carried on, and the products mamfactured 
there were not sold, in interstate or foreign commerce. Had that 
been the case, the NLRB of course would have lacked jurisdiction 
to consider the unfair labor practice charges. | 

The Supreme Court held that the District Court was without 
power to enjoin the NLRB from holding the hearings, because the 
NLRB had the authority in the first instance to determine the 
scope of its own jurisdiction. The Supreme Court thus stated (303 
U.S. at p. 50): 


| 
"The Corporation contends that, since it denies 
that interstate or foreign commerce is involved 
and claims that a hearing wouldsubject it to jir- 
reparable damage, rights guaranteed by the | 
Federal Constitution will be denied unless it' be 
held that the District Court has jurisdiction to 
enjoin the holding of a hearing by the Board.| 
So to hold would, as the Government insists, ‘in 
effect substitute the District Court for the Board 
as the tribunal to hear and determine what Con- 
gress declared the Board exclusively should/hear 
and determine in the first instance. The conten- 
tion is at war with the long settled rule of judicial 
administration that no one is entitled to judicial 
relief for a supposed or threatened injury until 
the prescribed administrative remedy has been 
exhausted. That rule has been repeatedly acted 
on in cases where, as here, the contention is! 
made that the administrative body lacked power 
over the subject matter." (Emphasis added.) 


While thus holding that the NLRB had authority in the first 
instance to determine whether or not it had jurisdiction to de- 
cide the dispute before it, the Supreme Court emphasized that 
the NLRB's findings would thereafter be subject to judicial re- 
view. It observed (303 U.S. at pp. 49-50): | 
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"The order of the Board is subject to review by the 
designated court, and only when sustained by the 
court may the order be enforced. Upon that review 
all questions of the jurisdiction of the Board and 
the regularity of its proceedings, all questions of 
constitutional right or statutory authority, are open 
to examination by the court. We construe the pro- 
cedural provisions as affording adequate opportuni- 
ty to secure judicial protection against arbitrary 
action in accordance with the well-settled rules ap- 
plicable to administrative agencies set up by Con- 
gress to aid in the enforcement of valid legislation.” 


"It is true that the Board has jurisdiction only 
if the complaint concerns interstate or foreign 
commerce. Unless the Board finds that it does, 
the complaint must be dismissed. And if it finds 
that interstate or foreign commerce is involved, 
but the Circuit Court of Appeals concludes that 
such a finding was without adequate evidence to 
support it, or otherwise contrary to law, the 
Board's petition to enforce it will be dismissed, 
or the employer's petition to have it set aside 
will be granted." 


Lower federal court decisions have consistently followed 
the Myers rule. There are innumerable cases so holding. For 
example, in Sunshine Anthracite Coal Co. v. National Bituminous 
Coal Commission, 105 F.2d 559 (8th Cir. 1939), the Court of Ap- 
peals for the Eighth Circuit, specifically relying upon the Supreme 
Court's decision in Myers, supra, held that the National Bitumi- 
nous Coal Commission had authority on its own initiative and in 
the first instance to determine the scope of its own jurisdiction 
under the Bituminous Coal Act, 1937, 15 U.S.C.A. §§ 828, et seq. 
The Court thus held at page 563 of 105 F.2d: 


"There is ample precedent for administrative bod- 
tes determining their own jurisdiction at the com- 
mencement of the investigation of a question, sub- 
ject, of course, to appropriate judicial review." 


And in, People of State of California et al v. Coast Federal 
Savings & Loan Association, 98 F. Supp. 311 (S.D. Calif. 1951), 


the District Court for the Southern District of California reached 
precisely the same conclusion at page 318 of 98 F. Supp.: 


"Finally, whether or not there exists a legal im- 
pediment of an administrative nature to the exer- 
cise of jurisdiction by the Board, is an issue, 
primarily, for the Board's determination, which 
is not subject to review until final action is taken 
by it.” 
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For other court cases reaching the same conclusion, see: 
NLRB v. Swinerton et al, 202 F.2d 511 (9th Cir. 1953), and D. G. 


Bland Lumber Co. v. NLRB, 177 F.2d 555 (5th Cir. 1949). 


| 
The same rule has been followed by government boards of 
contract appeal when their jurisdiction under disputes |clauses 
has been questioned. Bethlehem submits that MarAd jurisdiction 
in this case is clear. But, under government contract |precedent, 
if the data and claims already submitted should leave some un- 
certainty within MarAd as to the full extent of its jurisdiction, 
MarAd must proceed to receive any further facts or evidence on 
the merits necessary to clarify the point. 
"It was established long before Utah that 
the jurisdiction of Boards [of contract appeals] 
did not extend to breach of contract cases, and 
Utah, like Bianchi, has to do with the procedure 
the Court of Claims will follow in reviewing) ad- 
ministrative decisions. Neither case is helpful 
in deciding the jurisdictional issue. For that 
purpose we need primarily to know more facts. 


* * * 


"At the same time, it is recognized that the evi- 
dence brought out at a hearing may change the 
factual situation as alleged. And, it is certainly 
not unreasonable to hope that such additional 
information will also make more clear the ex- 
act nature of the claim and help to resolve what 
are now controverted matters of fact upon which 
the claim itself as well as the matter of juris- 
diction necessarily turn." F. L. Somers, DCAB 
No. PR-47, 65-1 BCA 14779 (1965). ace 


See also Charles C. Crane, IBCA No. 467-11-64, 65-1 BCA 14759 
(1965). In Crane, on motion to dismiss the contractor's appeal 
for lack of jurisdiction, the Board determined that the case in- 
volved the contractor's assertions of deficient specifications as 
well as disputes concerning the contractor's responsibility for 
repair or replacement of certain allegedly deficient items. The 
Board considered the issue of its own jurisdiction and held: 

| 
"[W]here there are issues of fact that ad 
mit of the possibility that the contractor's | 
claim is properly for consideration under pro- 
visions of the contract, [the Board] will allow 
the submission of evidence." | 
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Indeed, before: MarAd could dismiss these disputes as non-juris- 
dictional, "it would have to appear beyond doubt that [Bethlehem] 
can prove no set of facts in support of its claims which would en- 
title ft to relfef." Kiewit-Judson Pacific Murphy, IBCA No. 141, 
61-1 BCA 12898 (1961). citing Conley v. Gibson, 355 U.S. 41, 45 
(1957). = 


Bethlehem submits that the Chief, OSC has already proper- 
ly taken jurisdiction over the banana reefer and the sea vaive 
disputes. In the event that the Chief, OSC stiil considers the ques- 
tion of jurisdiction to be open, however, that question ciearly may 
and must be resolved by MarAd itself. 


In light of the above considerations, Bethiehem respectfully 
requests that the Chief, OSC forthwith deny the Grace request for 
further delays’ in his consideration of the disputes now actively 
pending before him, as well as its additional request that the time 
for submittal of its comments on the merits, be further extended 
beyond the January 13, 1967 date set by the Chief, OSC in his let- 
ter of December 19, 1966. 


Adherence to the December 19, 1966 ruling of the Chief, 
OSC would do no more than accord to Bethlehem its fuli right un- 
der the contracts, to have these disputes resolved promptly and 
in the first instance by him. The last of these four ships was 
delivered in April, 1964. Bethlehem has yet to be paid, but is 
actively pressing for the multimillion dollar unpaid balance un- 
der the contracts. The longer Grace can delay the dispute pro- 
ceedings required by Article 36, the longer it will seek to delay 
payment of this substantial indebtedness. Time has, therefore, 
become increasingly important to Bethlehem, and since the set- 
tlement discussions of the summer and fall of 1966, referred to 
below, have come to naught, we feel that MarAd should now get 
on promptly with tts duty to decide the pending disputes. Nor 
will such a ruling work any hardship upon Grace. Grace has 
had all of the facts material to these disputes in its possession 
at least since the last of the four Grace ships was delivered by 
Bethlehem almost three years ago. 


Furthermore, Bethlehem's letter and memorandum dated 
March 9, 1966 fully sets forth Bethlehem's positions on the is- 
sues in these disputes. Its letter and memorandum dated No- 
vember 30, 1966 supplied supplementary data, but in no way 
altered Bethlehem's initial positions. Thus, for at least ten 
months Grace has known precisely what Bethlehem's positions 
are with respect to these disputes and what critical facts Beth- 
lehem intends'to rely upon in seeking their prompt resolution. 
Indeed the only reason that Bethlehem's submission of supple- 
mentary data was postponed until November 30, 1966, was 
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because Bethlehem and Grace were, prior to that date, engaged 
in discussions seeking to reach an amicable settlement of all 
outstanding issues arising under the contracts. Grace itself 
recognized this fact in its letter to the Acting Chief, \Office of 
Ship Construction, dated May 2, 1966, wherein it represented 
that "in light of recent conversations between representatives 
of this company and Bethlehem Steel Corporation, we believe 
it would make sense to put off the filing of Grace Line com- 
ments at this time." 


Now that settlement discussions have been discontinued, 
Bethlehem submits that no useful purpose could be served, 
and that it is being seriously financially prejudiced, by further 
delays. Accordingly, the Grace request for an additional ex- 
tension of time should be denied. 


| 
| 
Respectfully submitted, 


/s/ Francis T. Gre 
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EXHIBIT D TO GREENE AFFIDAVIT 


January 13, 1967 


J. Alton Boyer, Esq. 
Kominers & Fort 
Tower Building 

1401 "K" Street, N.W. 
Washington, D. C. 20005 


Subject: Bethlehem Steel Corporation - 
Reefer Bin Cubic Capacity and 
Defective Sea Valves - Disputes 
Contract Nos. FMB-104 and MA/MSB-8 


Dear Mr. Boyer: 


Reference is made to your letter of December 30, 1966, and to the 
letter of January 9, 1966, and accompanying Memorandum of Law, 
submitted by Bethlehem Steel Corporation in the above captioned 
matter. It is indicated that a copy of Bethlehem's letter and Mr. 
Francis T. Greene's memorandum was forwarded to you. 


We have carefully reviewed the positions of the parties in this mat- 
ter, as evidenced by these letters and earlier correspondence. It 
is determined that this office has the responsibility of making a 
dispute decision under the provisions of Article 36 of the General 
Provisions of Contract Nos. FMB-104 and MA/MSB-8 of all of the 
items now in dispute. 


Accordingly, it:is requested that you furnish this office all request- 
ed information and such further comments as you consider appro- 
priate by the close of business on January 20, 1967. 


By copy of this letter Bethlehem Steel Corporation and counsel are 
advised that all materials in support of the respective parties’ po- 
sitions shail be submitted by close of business on January 20, 1967. 


Sincerely yours, 


/s/ L. C. Hoffmann 
Chief, Office of Ship Construction 
ce: 
Mack-Forlist, Beth. N.Y.-tissue 
Grace Line - Tissue 
F.T. Greene, D.C. -tissue 


x * * *k 
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EXHIBIT E TO GREENE AFFIDAVIT 
[Kominers & Fort Letterhead Omitted] 


January 20, 1967 


Mr. L. C. Hoffmann 

Chief, Office of Ship Construction 
Maritime Administration 
Washington, D. C. 20235 


Re: Bethlehem Steel Corporation - 
Reefer Bin Cubic Capacity - 


Contract Nos. FMB-104 & MA/MSB-8 


Dear Mr. Hoffmann: 


In accordance with the request in your letter of J amary 13, 
1967, there are enclosed five copies of the memorandum of Grace 
Line Inc. re deficiency in reefer cubic capacity under Contract Nos. 
FMB-104 and MA/MSB-8. The memorandum does not purport to 
deal with legal issues which may arise, nor with any question of 
damages or other remedy. As to any legal issues, we assume we 
will hereafter be given an opportunity to comment, as|they may 
arise. To the extent that it may be contended that the! remedy for 
Bethlehem's breach is subject to administrative consideration, it 
seems to us to be much more appropriate to defer that issue until 
liability has been fixed. | 


This memorandum is submitted under the assumption argu- 
endo that the disputes provision, Article 36 of the General Provi- 
sions, of the subject contracts is applicable to some portion of 
the instant controversy. As you know, however, the légal question 
of the applicability of that provision to this and other controver- 
sies between the parties, has been placed in issue by Bethlehem 
in the pending court action in Grace Line Inc. v. Bethlehem Steel 
Corporation, Civil Action No. 257-66 (D. D.C.). Grace Line's 
position upon that question will be presented to the Court in papers 
presently in preparation. 


In this connection, your letter of January 13, 1967 states: 


"We have carefully reviewed the positions of the 
parties in this matter, as evidenced by these let- 
ters and earlier correspondence. It is determined 
that this office has the responsibility of making a 
dispute decision under the provisions of Article 36 
of the General Provisions of Contract Nos. IFMB- 
104 and MA/MSB-8 .. ." 
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Grace Line respectfully excepts to that determination, for each of 
the reasons set forth in our letter of December 30, 1966 — request- 
ing that any further consideration of the instant matter be held in 
abeyance pending action in the District Court proceedings upon 
Bethlehem's motion to dismiss without prejudice — and for the fol- 
lowing additional reasons: (1) The question of the applicability of 
the disputes clause is a question of law, not itself subject to dis- 
putes clause resolution. (2) Even if that question were itself sub- 
ject to the disputes clause, no degree of finality attaches to such a 
determination upon a question of law, and there are persuasive 
practical considerations impelling to the conclusion that you should 
await the decision of the District Court on the pending motion be- 
fore the parties and the Government are put to possibly unnecessary 
expense and non-productive proceedings under the disputes clause. 
(3) Your determination was in any event premature, because at the 
time made, as our letter of December 30, 1966 indicated, Grace 
Line had not yet'submitted to you either its factuai position on the 
merits, or its detailed legal position as to the applicability of the 
disputes clause in answer to Bethlehem's motion. The former, 
submitted herewith, is essential to be fully informed as to the na- 
ture of the controversy claimed to be subject to the disputes clause, 
and the latter, as indicated, is in preparation. It is inappropriate, 
we respectfully suggest, to make such a determination solely upon 
papers submitted by one party. 


Our letter of December 30, 1966 did not request a ruling as 
to the applicability of the disputes clause and, as clearly indicated 
in that letter, did not constitute a statement of Grace Line's posi- 
tion upon that question. The very purpose of the request for a stay 
contained therein was to afford an opportunity for review of the de- 
tailed arguments previously presented by Bethlehem to the District 
Court and for orderly formuiation and presentation of Grace Line's 
position, and to avoid duplicative and non-productive litigation pend- 
ing the District Court's decision. The fact that by letter of January 
9, 1967, served upon us on January 10, 1967, only three days before 
your determination, Bethlehem chose to submit its views — 15 pages 
in length — with respect to that question placed no obligation upon 
Grace Line to do likewise, in light of its then pending request for a 
stay and the basis therefor. 


In light of the foregoing, Grace Line respectfully renews its 
December 30, 1966 request for a stay of any further proceedings by 
you upon the above matter, pending the District Court's decision on 
Bethlehem's motion. 


Very truly yours, 


/s/ 3. Alton Boyer 
Attorney for Grace Line Inc. 


Enclosures 

cc (with enclosures): 
Daniel M. Mack-Forlist, Esquire 
Francis T. Greene, Esquire 
Ezekiel G. Stoddard, Esquire 
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EXHIBIT F 
TO GREENE AFFIDAVIT - 


January 20, 1967 


MEMORANDUM OF GRACE LINE INC. RE DEFICIENCY IN 
REEFER CUBIC CAPACITY UNDER CONTRACT NOS. FMB-104 AND 


MA/MSB-8 
a 
This memorandum is prepared in behalf of Grace Line Inc. set- 
ting forth facts in support of its claim against Bethlehem Steel Company 


and its successor in interest, Bethlehem Steel Corporation, 1 resulting 
from Bethlehem's breach of Contract Nos. FMB-104 and MA/MSB-8, 
in failing to construct and deliver vessels having the required cubic 


capacity in reefer cargo carrying spaces. 


I THE FACTS | 
A. Bethlehem's Obligation Under Contract No. FMB-104. 
1. In Article I of Contract No. FMB-104 executed on February 
26, 1960, Bethlehem obligated itself to "furnish all labor and material" 
and to "perform all work necessary to construct, build, complete and 


deliver, at its own risk and expense, the three Vessels in strict 
2/ 


accordance with the Plans and Specifications.'—' In the same Article 


Bethlehem further undertook to "do everything required of the Con- 
| 
tractor by this Contract (these special provisions, the General 


Provisions attached hereto and made a part hereof, and the Plans 
and Specifications), .. . including the development of working plans. 
.'' The stated consideration was "Fifty-Two Million, Six Hundred 


and Thirty Thousand, Nine Hundred and Eighty Dollars ($52,630,980)"". 


The vessels were those of the Magdalena class.3/ 


1/ 


— Collectively referred to herein-as "Bethlehem". | 


2/Fmphasis added throughout this memorandum. 


3/ The S.S. Santa Magdalena, Maria, and Mariana --| Pater joined by 


the Mercedes (under Contract No. MA/ MSB-8, BESTE infra). 
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2. So far as the pertinent reefer cubic capacity was concerned, 
Bethlehem's obligation under Contract No. FMB-104, as of February 26, 
1960, was to build into each of the three vessels reefer bin capacity of 
385,000 bin cubic feet and 393,150 bale cubic feet, within a specified 
area defined as hereafter stated. This was a fixed contractual 
obligation, clearly stated in the contract, which in Article 2 (h) and 
(j) (as well as in Article I), was defined to include the Special and 
General Provisions of the contract, plus the Plans and Specifications. 
Such space was to be suitable for the carriage of bananas from South 
America to the United States, and was anticipated to be available 
also for the carriage of other cargoes, reefer and non-reefer, north- 
bound and southbound. 

3. The above figures were fixed as follows: 

Section 1-2 of the original specifications accompanying 
the invitations to bid, stated the principal characteristics of each 
vessel to include, 

"Capacities 

XXXX 


Banana reefer, bin cubic (incl. 
Deep Freeze), cu. ft 385,000 


Deep Freeze, bale cubic, cu. ft... . 24,600" 
In addition, a table on the original Capacity Plan, No. V-3130 
S 29-1-66, dated June 30, 1959, stated for ''Bananas-58 degrees or 
Chill Cargo-35 degrees" a total capacity of 393,650 bale cubic feet, 
with a breakdown for each of the 14 levels (including deep freeze 
compartment). An accompanying note stated: 

"3 - Bananas: The bale cubic is figured to face of 
insulation linings at shell & BHDS and to a maximum 
height of 6" - 8 1/2" above gratings [.] Fan rooms, ducts, 
conveyors & sparred off access passages are excluded. 
The vertical centers are assumed 3.3' above gratings." 


4/ Specifications Section 1-3 specifically named bananas as a principal 
northbound cargo, described anticipated loading and unloading methods, 
etc. 
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(This description should be noted as it bears upon the extent of the 
deficiency discussed, infra). On September 18, 1959, by Modification 
No. 1 to the Specifications, Capacity Plan V-3130 S 29-1- 66 was revised 
to require 393,150 bale cubic feet. Bethlehem's obligation thus 
remained at 385,000 bin cubic feet and 393,150 bale cubic feet within 
the defined area, when Contract No. FMB-104 was executed on 
February 26, 1960. 
4. Under Contract No. FMB-104 Grace Line (and the Board) 
purchased, and Bethlehem obligated itself to provide, not only 
Bethlehem's shipbuilding ability but also, very importantly, its pre- 
sumed skill and experience in naval architecture, engineering and ship 
design; and the ultimate responsibility for the design|was placed squarely 
upon Bethlehem. The specifications accompanying the invitations to 
bid thus stated, inter alia: i 


“SECTION 1 | 
GENERAL PROVISIONS 


1. GENERAL INTENT 
It is intended that the specifications, plans, and other data 

furnished under the terms of the contract constitute the design 

of a ship complete and seaworthy in every respect for satisfactory 

operation in the specified service. The Contractor shall review 


the design and satisfy himself that it fulfills the intention and 

shall have the responsibility for the construction of a ship 

complete and seaworthy in every respect for satisfactory 

operation in the specified service notwithstanding any discrepancies, 
errors, or omissions in the specifications, plans and other 


contract data. 

5. The contract and specifications forbade departures from 
capacity specifications, with two tightly drawn exceptions. The first 
of those exceptions was contained in Specifications Section 1-7, under 
which Bethlehem was obligated within 90 days after contract signing 
to make independent calculations of the capacity of the cargo spaces. 
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Upon securing approval thereof by Grace Line and Marad those calcula- 
tions rather than the original specifications fixed Bethlehem's obliga- 
tions. Secondly, under Specifications Sections 1-7 and 100-1 a 
departure from capacity specifications was also permitted in connection 
with proposed actions affecting capacity, if, but only if, the capacity 
departure itself was specifically called to Grace Line's attention by 
Bethlehem and then explicitly approved by Grace Line. 

6. These requirements were clearly stated in Sections 1-7 and 
100-1 of the Specifications, as follows: 

"SECTION I 

x * *e eK eK Ke OK 

7.WEIGHTS AND CAPACITIES. 

In ninety (90) calendar days, or less, after signing of 
contract, the Contractor shall submit for approval an independently 
prepared estimate of light ship weight and center of gravity. ... 
This estimate shall include summaries of Steel, Outfit and 
Machinery on MA Forms 36A through 36F, Light Ship Summary 
on Form 335, and one copy of work sheets for each group of 
Steel, Outfit and Machinery on MA Form 36G, to describe in 
comprehensive detail the calculated weight and center of gravity 


of the ship. Similarly, Contractor shall submit for approval his 
calculated capacities. 


Approval action shall consist of reaching a mutual agree- 
ment between the Contractor, the Owner and the Maritime 
Administration as quickly as possible on the light ship weight, 


center of gravity and capacities. Thereafter, the Contractor 


shall be responsible for obtaining in the completed ship the 
approved weight, center of gravity and capacity characteristics 
adjusted for authorized departures from the construction 


contemplated in the approved estimate. The healing moment due 
to unsymmetrical weights of the light ship shall ‘not exceed 
300 ft. tons. 
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Departures from the construction contemplated in the 
approved estimate which affect the light ship weight, center of 


gravity and capacities shall not be undertaken until the 
Contractor has submitted an estimate of the effect on weight, 
center of gravity (vertical, longitudinal and transverse), 
capacities, list and trim of the ship and the Owner has given 
approval thereto. | 
As an aid to weight, capacity, list, trim and stability 
control, the Contractor shall submit quarterly a tabulation 


of approved departures and their effect on weight, center of 
gravity and capacities of the approved light ship. In addition, 


in submitting plans for approval, where such plans involve 


departures from the type of construction contemplated in the 


estimate, the Contractor shall itemize such dep: artures and 
their effect on light ship weight, center of gravity and capacities 


in his letter of transmittal."2/ 
Section 100 provided in part: 
“SECTION 100 
PLANS AND INSTRUCTION BOOKS 
_ 1. GENERAL 
Plans, requisitions and purchase orders to be submitted 
for approval, final plans, plans for mounting aboard ship, plans 
for filing on board ship and for office use, instruction books 
and allowance list shall be prepared and furnished by the 


Contractor as specified hereinafter. 


5/ See also Specifications Section 1-21, requiring delivery complete 


and "in full accordance with the contract and these SEES and 
plans." 
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Plan lists showing proposed submittal dates shall be 
forwarded for approval before plan submittal. Approval 
action shall consist of reaching a mutual agreement between 
the Contractor and the Owner. The above items shall be 
submitted to the Owner and the Owner's Naval Architect by 
mail. Items will be returned to the Contractor by mail with 
instructions within an agreed period of time. In submitting 


an item for approval, the Contractor shall invite attention to 
all departures from the contract plans and specifications and 


subsequent letters of instruction received from the Owner. 


When this requirement is not complied with, approval of plans, 
requisitions and purchase orders shall not constitute approval 


of any departures... .” 

7. To summarize these two critical provisions, Section 1-7 
provided, in the event that Bethlehem's independent "90-day" capacity 
calculations varied from that stated in the Plans and Specifications, 
that upon approval thereof "the Contractor shall be responsible for 
obtaining in the completed ship the approved weight, center of 
gravity and capacity characteristics adjusted for authorized departures" 
etc. It further provided that departures from required construction 
which affected capacities "shall not be undertaken" until a specific 
estimate of the impact on capacities was submitted and approved by 
the owners -~ and in addition that where any plans involved such 
capacity departures the letter transmitting such plans for approval 
must "itemize" such departures and their effect on capacities. Further, 
Section 100-1 reinforced Bethlehem's obligation to "invite attention 
to ali departures from the contract plans and specifications" and stated 
expressly: 


"When this requirement is not complied with, approval 


of plans, requisitions and purchase orders shall not 


constitute approval of any departures." 
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8. It is thus plain that Sections 1-7 and 100-1 contained rigid 
and unique provisions for the enforcement of the capacity obligations. 
Specifications Section 1-7 also provided a further "aid to... capacity 

. . control" -- expressly so identified -- in the requirement that 


Bethlehem submit a "quarterly tabulation of approved departures and 
| 


their effect on... capacities..." | 

If any provision could have been added to the contract to make 
more explicit Bethlehem's obligation rigidly to adhere to capacity 
specifications, and the parties understanding and determination to 
sanction no act which would result in a capacity departure except by 
knowing, deliberate, and explicit approval of such departure, -- not 
merely of the action which resulted in a departure, but the departure 
itself -- it is difficult to imagine what it could have heen. 

9. It should be borne in mind also that the specifications were 
issued with Office of Ship Construction and Maritime Board approval, 
were available to Bethlehem long before it submitted its bid and were, 
of course, contained in contract documents in Bethlehem's possession 
at all times after the contract was signed and during ‘the construction 
period. And it was fully evident that capacity characteristics were of 
the essence of the contract. As Bethlehem well knew, the reefer space 
was to be used to carry bananas and other cargo in commercial service -- 
and revenue producing capacity is directly proportional to physical 
capacity of the cargo carrying spaces -- and that deficiency in the reefer 
space would be directly translated into loss of net revenue to Grace Line. 
In view of the unusually large amount of banana reefer space on these 
vessels Bethlehem also well knew the importance of the banana trade 


and revenue to the successful operation of the vessels.©/ 


6/Bananas are carried on an F.1.0. basis with the shipper paying the 
cost of loading and discharge, subject to forward booking contract ar- 
rangements for advance periods up to two years, backed by security 
deposits and minimum space utilization guarantees -- all pursuant to the 
order of the Federal Maritime Board in Banana Distributors, Inc. v. 
Grace Line, 5 FMB 615, 627 (1959). As a result, the banana movement is 
uniquely pee a net revenue standpoint and extremely important 

rrace Line in the opera BSS e 1estio 
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B. Bethlehem's Evaluations Under Section 1-7. 
10. As Bethlehem states at pages 2-3 of its March 9, 1966 
Memorandum“, and at pp. 4-5 of its November 30, 1966 Memorandum, 2 


pursuant to Section 1-7 of the Specifications, supra, Bethlehem there- 
after submitted preliminary capacity evaluations to Grace Line's 
Design Agent, George G. Sharp & Co., reflecting a banana reefer bin 
cubic capacity of 353,603 bale cubic feet -- substantially less than 
that called for by the contract. As further admitted by Bethlehem, it 
thereafter revised its preliminary evaluations upward, when it was 
pointed out to it that they fell far short of the requirement of the 
Specifications and|Plans. Its final revised calculation of the reefer 
capacity was, as Bethlehem admits, 389,455 bale cubic feet. 

11. In these facts there are three significant points: First, in 
addition to the above quoted provisions placing Bethlehem on notice as 
to the importance of strict adherence to capacity specifications, 
Bethlehem's attention was specifically directed to the question of the 
reefer bin capacity, in April and May 1960. Second, Bethlehem in 
fact made its own independent calculations of capacity -- proved by the 
fact that both its preliminary and revised evaluations were different 
from the figures stated in the original Specifications and Plans. Third, 
its revised figure was nevertheless still very close to the requirement 
under the original Specifications and Plans -- less than 1% difference. 

i2. Up to this time it would have been possible from an engineering 
standpoint to make changes in the design of the vessels in question, in 
order to insure that the vessels ultimately to be delivered would have 
the desired capacities, if there had been any indication that for any 
reason that it was ‘necessary or advisable to do so. As construction 
commenced and progressed, however, that possibility disappeared. 


a/ "Memorandum Re Disputes Arising Under Contract Numbers 
FMB-104 and MA/MSB-8", submitted by Bethlehem Steel Corporation 
to the Chief Office of Ship Construction on March 9, 1966. 


8/ Supplemental Memorandum, etc. November 30, 1966. 
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13. The physical construction of the three vessels under Contract 

No. FMB-104 consumed the ensuing months and years from mid-1960 
until 1963. At no time, until late 1962 -- shortly prior to the delivery 
of the first vessel and years too late -- did Bethlehem advise Grace 
Line there would be a substantial deficiency in the required reefer 
Capacity. On the contrary, in late 1961 and early 1962 Bethlehem 
affirmatively represented to Grace Line that it could and would build 
the required capacity into the subject vessels -- by undertaking to 


build a fourth vessel with the same capacity as oe any required, as 


next shown. | 
C. Bethlehem's Further Undertaking in Contract No. MA/MSB-8. 

14. On September 18, 1961 Grace Line issued Modification No. 
3 to its earlier Specifications, to form the basis for bidding and 
contracting for the fourth vessel in the Magdalena class (the Mercedes). 
Modification No. 3 stated as follows in Section 1-2 under "Capacities 
(Approximate)"': 


| 

"Banana reefer, bin cubic (incl. Deep 

Freeze), cu. ft. . . . 389,000 
| 


"Deep Freeze, bale aie ee 555595 Il -. 24,700". 
Modification No. 3 formed the basis of the second Grace/ Bethlehem 
contract, No. MA/MSB-8, dated February 1, 1962, for the fourth ves- 
sel. The stated consideration was $17,957,000 -- a total of over seventy 
million dollars for the four vessels. It is clear, as the Preamble to 
Modification No. 3 stated, that the fourth ship was "to be identical 
insofar as practical with the three ships under Contract No. FMB-104, 
then under construction". If Bethlehem had itself had knowledge or 
believed when it bid on the basis of Modification No. 3, and entered into 
Contract No. MA/MSB-8 in February 1962, that it would not or could 
not deliver a vessel with the stated capacity, it is reasonable to conclude 
it would have raised a question with respect thereto. Bethlehem's 


acceptance of the obligation to provide approximately 389,000 bin cubic 


feet capacity, without any question, is strong evidence that it believed 
it could build such a vessel, even as late as February| 1962, and a 
clear representation and commitment that it would do/so. 
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D. The Deficiency and Breach of Contract by Bethlehem. 


15. By letter of November 1, 1962, Bethlehem transmitted to 
Sharp and to Grace its Booklet of General Plans, H-4585-11-1, Alt. 
2 (undated). That Booklet of General Plans stated that the total banana 


bale cubic capacity was, No. 1 Hold - 67,919 cu. ft.; No. 2 Hold - 
162,474 cu. ft.; and No. 4 Hold - 118,084 cu. ft. - for a total of 348,477 
bale cubic feet.2/ Grace Line assumes that this figure reflected a 


measurement of the space on all decks only to a height of 6' 8 1/2" 
above the gratings, as required in the original Capacity Plan (see 
paragraph 3, supra). 

16. This represented a deficiency of 44,673 bale cubic feet, 
measured against Bethlehem's obligation when the Contract was 
signed -- or 40,978 bale cubic feet measured against Bethlehem's 
90-day evaluation pursuant to Specifications Section 1-7. Expressed 
as an equivalent in bin cubic feet (i.e., deducting 2% for bin boards and 
posts), the deficiency was 43,880 bin cubic feet, measured against 
Bethlehem's obligation when the contract was signed; or 40,159 bin 
cubic feet measured against Bethlehem's 90-day evaluation pursuant 
to Section 1-7. Upon any calculation, the deficiency was substantial -- 
well in excess of 10% of the capacity requirements. 

17. The foregoing establishes, in Grace Line's view, the fact 
of Bethlehem's breach of contract and the extent of that breach, as 
to the first vessel, and also as to each of the remaining three ships, 
which in all material respects were sister ships. There may be a 
question whether the extent of the deficiency for the fourth ship is 
the same as for the first three, in view of Bethlehem's undertaking 
as to the fourth to provide "approximately" 389,000 bin cubic feet. 
The word "approximately" ~- not used as to the first three ships -- 


9/ 


Addition of the reefer capacities shown for each deck and hatch 
on sheet 2 of Bethlehem's "Preliminary" Capacity Plan No. 
H-4585-11-1, thereof ("Inboard Profile and Upper Decks"), dated 
October 26, 1962, also results in a total of 348,477 cubic feet. 
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arguably might permit a variance below 389,000 bin cubic feet on the 


fourth ship. However, the permissible variation might be upwards as 
well as downwards. In addition, the requirement -- for 389,000 bin 
cubic for the fourth ship was greater than the 385,000 bin cubic or 
389,455 (or 393,150) bale cubic for the first three. All factors considered, 
there is no reason for construing "approximately" 389,000 bin cubic 
as any less than 385,000 bin cubic or 389,455 bale cubic. Bethlehem's 
obligation -- and hence deficiency -- as to the fourth vessel is at 
least as great as (and perhaps greater than) for the first three. 
We turn now to statements by Bethlehem in its' March 9, 1966 
and November 30, 1966 memoranda. 


II COMMENTS ON BETHLEHEM'S ARGUMENTS 

Let it first be noted that nowhere has Bethlehem contended that 
the four vessels delivered to Grace Line in fact had $93,150 bale cubic 
feet of banana reefer space or 385,000 bin cubic feet (Bethlehem's 
obligation undertaken under the original contract, as\of February 26, 
1960); or 389,455 bale cubic feet (Bethlehem's 90-day evaluation under 
Section 1-7 of the Specifications); or "approximately" 389,000 bin 
cubic feet (the measure of Bethlehem's obligation under Contract No. 
MA/MSB-8, for the fourth vessel). At pages 3-4 of its November 30, 
1966 memorandum, Bethlehem contends that "the final, ‘as built’ 
drawings establish that each of the four vessels contains 367,530 bale 
cubic feet of banana reefer space." At page 7, footnote, of its 
November 30, 1966 memorandum it contends that the|'''as built’ bale 
cubic capacity" is 368,027 cubic feet. At page 4 of its March 9, 1966 
memorandum it contends that the capacity of the vessels in question 
was 359,406 cubic feet. None of these figures is correct, as we show 
hereafter. For present purposes, however, the significant point is 
that under any of Bethlehem's varying positions as to the actual reefer 
capacity of the vessels, compared with any of the figures stated in the 
Specifications, original Capacity Plah and 90-day evaluation under 
Section 1-7 of the Specifications, Bethlehem has, in effect, conceded 
the existence of a substantial deficiency. 
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A. The Argument That Grace Line Approved the Working Drawings,Etc. 


With respect to whether this deficiency constituted a breach of 
Contract Nos. FMB-104 and MA/MSB-8, Bethlehem's only significant 
argument is that while it may not have obtained the capacity required 
under the Specifications and original Capacity Plan or its 90-day 
evaluation, (1) the work it did was in conformity with Work Drawings 
and Purchase Order Specifications, (2) that such Drawings and Orders 


were approved by'the Owner and (3) that such approval by the Owner 


also constituted approval of the capacity departures. If the facts 
alleged in (1) and (2) be assumed, purely for the sake of argument, 
still they do not justify the conclusion in (3) or otherwise excuse 
Bethlehem from breach of contract for failure to comply with its 
capacity obligations. This is as clear as language can be under 
Specifications Sections 1-7 and 100-1 set forth in detail, supra. Under 
Specifications Section 100-1 "in submitting an item for approval, the 
contractor shall invite attention to all departures from the Contract 
Plans and Specifications. . ."" and ''when this requirement is not 
complied with, approval of plans, requisitions and purchase orders 
shall not constitute approval of any departures... ."" Specifications 
Section 1-7 similarly provided that ''departures from the construction 
contemplated in the approved estimate which affect the .. . capacities 
shall not be undertaken until the contractor has submitted an estimate 
of the effect on . . . capacities, . . . and the Owner has given approval 
thereto;" and that "in submitting plans for approval, where such plans 
involve departures from the type of construction contemplated in the 
estimate, the contractor shall itemize such departures and their effect 
on... capacities in his letter of transmittal.’ Thus, under the 
contract, approval of plans or purchase order specifications which 
affected capacity did not constitute approval of a departure from 
capacity specifications, unless Bethlehem specifically called attention 
to the fact that such plan or purchase order would result in a 
departure from capacity specifications, and received express approval 


of the capacity departure. 
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Grace Line knows of no instance -- and Bethlehem has suggested 
none -- in which, in submitting plans, working drawings or purchase 


order specifications for approval, Bethlehem invited attention to 
departures from the capacity specifications as required under Section 
100-1 or Section 1-7, or secured the required approval thereof. 

Also, Specifications Section 1-7 further provided that "as an 
aid to... capacity .. . control, the contractor shall submit quarterly 
a tabulation of approved departures and their effect on... capacities 
of the approved light ship." Likewise, Bethlehem did not comply with 
this requirement and has not contended that it did. 

It is possible that one or more design developments of a particular 
component or working drawings for particular portions of one or 
another banana reefer holds resulted in a decrease in anticipated over- 
all capacity, compared with a design or drawing for the same com- 
ponent in an earlier stage of development. Assuming arguendo that 
this was the fact and was known, the converse is also true: change or 


development of a particular design or working drawing might have 
resulted in an increase in total capacity through a reduction in size of 
the particular component. So far as overall capacity specifications 

are concerned, however, that fact alone was insignificant; the important 
fact was the total capacity or cumulative impact of all working plans, 
design drawings, etc. The responsibility to keep abreast of the 
cumulative impact upon capacity of all design developments and 

working drawings during each stage of development and construction 
was Bethlehem's, not Grace Line's. If at any time a particular develop-~ 


ment appeared to it to impair the prospects of attaining the required 


capacity, then it was Bethlehem's responsibility also to report that 
fact and to secure approval not only of that development but also of 
the capacity departure. 
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The specifications provisions in question were tightly drawn 
with the obvious purpose and effect of placing these responsibilities 
directly upon Bethlehem, and the risk of non-performance was 
Bethlehem's, not Grace Line's. Grace Line was entitled to rely upon 
the capacity control provisions in Specifications Sections 1-7 and 
100-1 referred to above. It was also entitled to rely upon Bethelem's 
responsibility undertaken in Specifications Section 1-1 to deliver 
a complete ship in accordance with the Specifications Provisions 
relative to total capacities, "notwithstanding any discrepancies, errors, 
or omissions in the specifications, plans, and other contract data". 
Bethlehem's failure to take whatever measures were necessary to 
guard itself against that risk, resulting in deficiency in capacity 
specifications, cannot now be attributed to Grace Line. 

At page four of its March 9, 1966 Memorandum, Bethlehem con- 
tends that to the! extent that the working drawings and purchase 
specifications "defined a banana reefer cubic capacity different from 
the capacity which the Owner claims was required, there were con- 
flicts and discrepancies within the meaning of Article 3 of the 
Contracts" which conflicts were "resolved by specific directions given 
by the Owner to the Contractor as contemplated by that Article”. 

But Article 3 provides: 

. .. If there is any conflict between the Plans and Specifications, 
as to such ‘conflict the Specifications shall prevail; provided, 
however, any work called for by the Specifications and not shown 
in the Plans and any work shown on the Plans but not called for 
in the Specifications shall be performed by the Contractor as a 


part of the contract work. Any question as to whether the Plans 
and Specifications are in conflict with the Special Provisions 


or the General Provisions on this contract and any question as 
to any conflict or discrepancy between the Plans and Specifications, 
themselves, or between the Special and General Provisions, 
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shall be brought to the attention of the Owner by the Contractor; 
in such cases specific directions, approved by the Board, shall 


be given in writing by the Owner to the Contractor and the 

Contractor shall comply with such directions." 
It does not mention working drawings and purchase order specifications, 
and it does not appear that there were any conflicts "within the 
meaning of Article 3". Moreover, under Specifications Section 1-7 
and 100-1 a working drawing which carried no notice of a capacity 
departure could not in any event create a conflict with the specifications 
until approved, and once it had been approved a departure from the 
earlier provision of the Specifications would have been authorized, there- 
by removing any possibility of a conflict. This argument by Bethlehem 
is, thus, devoid of merit. 
B. The Argument that Bethlehem Had No Contractual Obligation. 

Bethlehem states that "at the time of contracting, the exact 
banana reefer capacity of the vessels was known by the parties to be 
indefinite--a matter of estimate--which would be affected, among other 
things, by the vessel structure and sizes of components” (Memorandum 
of March 9, 1966, p.2). This argument is completely inadmissible in 
view of the very precise requirement of the specifications and plans -- 
all, as we have shown, as much a part of the contract as the General 
and Special Provisions. The obligation placed upon Bethlehem by the 
Specifications, on which it successfully bid, were not| indefinite as 
clearly shown in the opening portion of this memorandum. 

Moreover, Specifications Section 1-7 placed on Bethlehem the 
obligation to make its own independent evaluation of the attainable 
capacity and to report those evaluations to Grace Line and to the 
Government, if it felt that the figures stated in the Specifications as of 
February 26, 1960 were not attainable. With its attention focused on 
the capacity specifications Bethlehem made its independent evaluation, 
then revised it and submitted as its evaluation a very precise figure, 
389,455 bale cubic feet, less than 1% different\from the original figures 
-- this evaluation it confirmed as late as February 1962 when it 
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executed Contract No. MA/MSB-8, for an "identical" vessel with 
approximately 389,000 bin cubic feet of reefer capacity. It cannot 
contend that it did not then have any knowledge of the vessel structure 
and components. 

Bethlehem further contends that its 90-day evaluation of attainable 
reefer capacity at 389,455 bale cubic feet, "did not, however, become 
a contractual requirement because it was not approved by the Maritime 
Administration. The tripartite agreement and approval required by the 
specifications, as quoted above [Section 1-7], has never occurred." 
(Beth.'s March 9, 1966 Memo. p. 3). In other words, the Government 
and Grace Line were obligated to pay Bethlehem seventy million 
dollars to buiid ships to carry bananas, but Bethlehem had no obligation 
to the Government and Grace Line to comply with the specifications! 

Bethlehem admits in this connection that the figure of 389,455 


cubic feet was approved by the Owner. Assuming arguendo that that 


figure was not approved by the Government and "therefore" did not 
become a "contractual requirement", that fact would not in any event 
benefit Bethlehem. If its obligation was not contractually modified 

by the 90-day evaluation, pursuant to Section 1-7 of the Specifications, 
then its obligation under the original contract as executed on February 
26, 1960, remained unmodified. In that event, its obligation was even 
greater, i.e., it was required to provide a bale cubic capacity of 393,150 
cubic feet (and 385,000 bin cubic). The difference may to a relatively 
small extent affect the calculation of damages; it does not, however, 
alter the fact of an ultimate deficiency or affect Bethlehem's liability 
therefor. 

Moreover, the arguendo assumptions underlying the preceding 
paragraph are not in any event justified. First, if it should develop 
that Marad did not approve Bethlehem's 90- -day evaluation by Soa! 
written notice to Bethlehem, that fact would not be controlling. 

Section 1-7 does not require formal approval from the Maritime 
Administration. It states merely that "approval action shall consist 
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of reaching a mutual agreement between the Contractor, the Owner, 
and the Maritime Administration as quickly as possible on the light 
ship weight, center of gravity and capacities." | 

Moreover, Section 1-28 of the Specifications ("Maritime 
Administration Participation") defines the "Intended Participation" 
of the Maritime Administration in extremely limited terms. "The 
intended participation of the Maritime Administration is limited to 
inspection, trials, tests, guarantee surveys, plan review and changes 
under the contract during the construction of a ship in a manner 
to protect the interest of the Government." It also provides in sub- 
paragraph (f) thereof that in connection with its above-described 
participation the Maritiine Administration will "receive for approval 
a copy of the Contractor's light ship weight and center of gravity 
estimate specified in Article 7 herein" -- without mentioning the 
capacity evaluations. Further, Section 1-14 of the Specifications 
("Plan Approval and Inspection") commences, "Wherever the words 


‘aS approved', 'as required’, ‘for approval’, etc. are used herein, 
the decision of Grace Line Inc. is intended." Finally, with respect 
to "certain key plans for review", Section 1-28 also provides that the 
Maritime Administration shall '"(c) designate certain key plans for 
review and written concurrence actions," and then adds "Action on 
the review of all other plans may be presumed to be favorable if no 
written action is receive] within two weeks of the submittal date". 
It therefore cannot now be found that formal approval was 
required, or that there was a failure to approve, in any material sense. 
Second, even if a failure by the Government formally to approve 
Bethlehem's Section 1-7 evaluation would estop the Government 
thereafter from seeking to hold Bethlehem to the figure stated in that 
evaluation, that is not the question here. Bethlehem cannot at this 
point, almost seven years later, rely upon Marad's failure formally 
to approve Bethlehem's Section 1-7 evaluation (if, in fact, Marad 
did not give formal approval), as an excuse for its own later 
dereliction in a controversy between Bethlehem and Grace Line. 
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There is no indication that Bethlehem relied upon the Government's 
alleged failure to approve its Section 1-7 evaluation, or that it would 
have proceeded in a different fashion if such approval had been secured. 
Having raised no question at the time, Bethlehem is not now ina 
position to question the Government's agreement or acquiescence in 
Grace Line's approval, or to contend that its own 90-day evaluation . 
had no contractual consequence. 

Bethlehem's March 9, 1966 memorandum, page 4, also refers 
to "Change Orders issued by the Owner", allegedly affecting the 
second and third vessels. Bethlehem has not otherwise identified 
such ''Change Orders" and Grace Line does not know of any to which 
it might have reference. 

In the same paragraph Bethlehem states that the final capacity 
plan number S 29-1-3, Alt. 3, reflecting a banana reefer capacity of 
359,406 cubic feet, "was approved by the Owner on September 23, 1963", 
and "governed" the second, third and fourth vessels. The fact is that 
by letter of September 23, 1963 Grace Line's Design Agent specifically 
advised Bethlehem that the Owner "has an open question relating to the 
banana bin capacity of the vessel". No action by or in behalf of Grace 
Line on September 23, 1963 or prior or subsequent thereto constituted 
or can be construed as approval of departures from capacity require- 
ments. Moreover, Bethlehem's argument is misleading. No Capacity 
Plan issued in September 1963 could have affected construction as 
Bethlehem implies. The second vessel had already been delivered 
(in June 1963), the third was delivered on that very day (September 23, 
1963) and the fourth!2/ was well into construction. 


C. The Extent of the Actual Deficiency. 
In part I, paragraphs 15 and 16, supra, we have shown that the 


relevant reefer capacity of the vessels as stated by Bethlehem to 
Grace Line in November 1962 was 348,477 bale cubic feet (assuming 


10/ Delivered on April 7, 1964. 
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a measurement of the space to 6' 8 1/2" onall decks). We have also 
shown that the range of the deficiency in the reefer space on the subject 
vessels was between 40,978 and 44,673 bale cubic feet, or between 
40,159 and 43,880 bin cubic feet, depending upon whether Bethlehem's 
obligation is measured by its 90-day evaluation pursuant to Specifica- 
tions Section 1-7, or by the Contract Specifications and Plans as of 
February 26, 1960. As further indicated, supra, in its two recent 
memoranda Bethlehem has taken three positions as to the actual reefer 
capacity of the vessels. 

The facts are as follows: When apprised by Srey in 
November 1962, just prior to delivery of Hull 4585, that it had only 
348,477 bale cubic feet of reefer space, Grace Line immediately began 
to take measures to utilize for the carriage of bananas spaces in the 
reefer holds which under the original Contract Specifications and Plans 
had been reserved by it for other purposes. Those measures consisted 
of elimination of access passageways, and rearrangement of bins, 
including conversion to bin space of areas which had been reserved for 
conveyors and lift truck stowage, etc. By such measures, Grace Line 
was ultimately enabled to expand the usable reefer capacity to 352,212 
bin cubic feet, measured (as required in the original Contract Plans) 
to a maximum height of 6' 8 1/2" above the gratings; or 359,406 bin 
cubic feet, including, in B deck, space between 6' 8 1/2" and 7' 6" 
above the gratings, which had not been intended to be used 21 11/ 

In considering the extent of the deficiency, however, the extra 
space gained by Grace Line by these measures should not be considered 
in determining the extent of the deficiency, since it was attained only 
by utilization of space originally reserved for other purposes, which 


11/The desirable maximum height for the stowage of bananas in stems 
(the movement then being stems) was 6' 8 1/2" above gratings. Ata 
later date conversion of the banana movement from stems to boxes 
permitted utilization of space on B deck above 7 1/2". This, however, 
was a wholly unforeseeable development and does not mitigate the 
extent of Bethlehem's earlier breach. 
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were foregone in view of the anticipated deficiency in the required 
space. Alternatively stated, if Bethlehem had built the vessels with 
the required space, up to a maximum of 6' 8 1/2" above the gratings 
and exclusive of passageways, etc., Grace Line could have still 
utilized the additional space gained by the described measures. 
Bethiehem's breach, therefore, should be measured by the space 
reflected in Bethlehem's November 1962 statement, as set forth 

above, not by added space which Grace Line obtained by later sacrifice 
of space reserved for other purposes. 


D. Action by the Trial and Guaranty Survey Board. 


Bethlehem's March 9, 1966 memorandum, page 1, states that the 
Trial & Guaranty Survey Board "signed off" on the reefer capacity 
deficiency. If Bethlehem suggests that that Board thereby ruled that 
no deficiency existed or that Bethlehem had no liability therefor or 
otherwise ruled adversely to Grace Line's claim, Bethlehem is clearly 
in error. 

As Bethlehem indicates (ibid.) the reefer capacity shortage was 
discovered very shortly prior to delivery of Hull 4585. Delivery of 
that vessel and of the succeeding vessels was taken by Grace Line 
subject to an express exception with respect to the reefer capacity, 
as follows: 


"The following items are in controversy. Delivery and 


Acceptance of the vessel is without prejudice to the 
rights of either party in regard these items. 


x* * eK eK KK K KK 
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47. The Owner has an open question relating to the 


banana bin capacity of the vessel. 


SA RAA AR AAS " 
| 
| 


The Trial & Guaranty Survey Board thereafter stated that ''The 
Survey Board does not consider this above statement to be a deficiency 
in workmanship or materials, as defined by Article 14 of the subject 
Contract." Since there was no question but that there was a deficiency 


in space, it appears that it was the Survey Board's opinion that the 
particular deficiency in question was not a deficiency "in workmanship 
or materials", as defined by Article 14 of the subject contract -- a 
conclusion in accord with the Court of Appeals’ decision in Lombard 
Corp. v. Quality Aluminum Products Co., 261 F. 2d 336, 338 (6th Cir. 
1958). In addition, Article 14 of the contract in terms applies to 
defects appearing or discovered during the six month period after 
delivery. Also, it assumes acceptance of delivery without pertinent 
exception, and further refers only to defects remediable by repair or 
replacement of material, machinery or equipment. None of these 
conditions obtains in the instance of substantial deficiency in a major 
capacity specification, such as here involved. | 
CONCLUSION | 
Bethlehem has breached both Contract Nos. FMB-104 and 
MA/MSB-8 in the respects and to the extent set ey above, and is 
liable to Grace Line. 


Respectfully submitted, 


ODELL KOMINERS 
J. ALTON BOYER 
MICHAEL JOSEPH 


529 Tower Building 
Washington, D.C. 20005 


Attorneys for Grace Line Inc. 
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EXHIBIT I TO GREENE AFFIDAVIT 
—————$_{___— ~~ esr Ae eivavil 


WESTERN 
UNION 


x * x 

24 January 1967 
Mr. L. C. Hoffmann 
Chief, Office of Ship Construction 
Maritime Administration 
4th & G Streets, N.W. 
Washington, D. C. 
IN ORDER TO EXPEDITE PROMPT DECISION OF BANANA CUBIC AND 
VALVE DISPUTES WE LIMIT OUR REPLY TO GRACE MEMORANDA 


DATED JANUARY 20, 1967 AS FOLLOWS: 


1. ALL BETHLEHEM CALCULATIONS INCLUDE SPACE ONLY TO 
6" 8-1/2" ABOVE GRATINGS. AS BUILT BALE CAPACITY Is 
367,330 cu. ft. 
ABSENT NOTIFICATION OF MARAD APPROVAL OF ESTIMATED 
BANANA CAPACITY, BETHLEHEM OBLIGATION WAS TO FOLLOW 
APPROVED DRAWINGS. 
GRACE HAD NOTICE OF ALL BANANA CAPACITY DEVELOP- 
MENTS THROUGH NUMEROUS MEETINGS, PLANS AND OTHER 
DOCUMENTS THAT PLAINLY AFFECTED SUCH CAPACITY. 
THIS SATISFIES NOTICE REQUIREMENTS (SEE CA-1, 1MSB 585 
at 588). 
GRACE DOES NOT AND CANNOT DENY THAT THE SHIPS WERE 
BUILT IN FULL ACCORDANCE WITH APPROVED PLANS, SPECI- 
FICATIONS, WORKING DRAWINGS AND PURCHASE SPECIFICATIONS. 
THE SALT WATER VALVES WERE INSTALLED AS SPECIFIED (pp. 
74-15 to 74-17). THE SPECIFICATIONS WERE DRAWN BY GRACE 
DESIGN AGENT AND APPROVED BY GRACE AND MARAD. THE 
VALVES MEET ALL REQUIREMENTS OF GOOD MARINE PRAC- 
TICE AND IN NO WAY ADVERSELY AFFECT SEAWORTHINESS. 


D. M. Mack-Foriist 
Manager of Contracts 
copy of wire to: BETHLEHEM STEEL CORPORATION 
O. Kominers, Esq. 25 Broadway, New York, N.Y, 
KOMINERS & FORT 
Tower Building 
1401 K Street, N. W. 
Washington, D. C. 
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EXHIBIT J TO GREENE AFFIDAVIT 
[Kominers & Fort Letterhead Omitted] 
January 27, 1967 


| 
Mr. L. C. Hoffmann 

Chief, Office of Ship Construction 
Maritime Administration 
Washington, D. C. 20235 


| 
Re: Bethlehem Steel Corporation — 
Deficiency in Reefer Cubic Capacity 
and Defective Salt Water Valves Under 


Contract Nos. FMB-104 and MA/MSB-8 


Dear Mr. Hoffmann: | 

We have received a copy of Bethlehem Steel Corporation’ 8 Tre- 
quest for leave to file a reply to our memorandum of January 20, 1967, 
and thereafter of its telegraphic reply dated January 24, 1967. We 
have previously expressed reservations as to the applicability of the 
disputes clause to these matters and have pending before you a re- 
quest for a stay, pending District Court action upon Bethlehem’ s mo- 
tion to dismiss in that Court's docket 257-66. If you accept Bethle- 
hem's telegraphic reply, we request that you also consider the follow- 
ing brief comment upon the points advanced in Bethlehem's telegram. 


| 

Point 1. Bethlehem's statement that "as built bale capacity 
is 367,330 cu. ft." concedes a substantial deficiency in reefer capac- 
ity measured against either the Specifications and Plang as of Febru- 
ary 26, 1960 when the first contract was signed, or as against Bethle- 
hem's 90-day evaluation. In addition, Bethlehem's figure is over- 
stated. Grace Line was able to sell 359,406 bin cu. ft. of space to 
banana shippers, but only by (1) utilizing space in B deck between 
6' 8 1/2" and 7' 6" above the gratings and (2) eliminating access 
passageways and rearrangement of bin areas, inciadingloonvecsion 
to bin space of areas which had been reserved by the Specifications 
for conveyors and lift truck stowage — all of which was|specifically 
excluded from the calculation of the required space under the Con- 
tract Specifications and Plans. The "as built" bale capacity within 
the required areas was no more than 348,477 bale cubic feet, the 
equivalent of approximately 341,507 bin cubic feet. | 
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Point 2, Formal notification of Marad approval of Bethle- 
hem's 90-day evaluation of banana capcity was not required. See 
pages 21-23 of Grace Line's January 20, 1967 Memorandum. But 
even if Bethlehem's obligation is not to be measured by its 90-day 
evaluation, then its obligation remains as fixed by the Contract 
Specifications and Plans as of February 26, 1960: namely, 385,000 
bin cu, ft. and 393,150 bale cu. ft. 


Point 3.; Notice or even express approval of developments 
of individual components of the ship or spaces, which when ulti- 
mately cumulated determined the reefer capacity, did not consti- 
tute approval of departure from specified overall capacities, ei- 
ther under express provisions of the Contract Specifications 
quoted in our Memorandum or in fact. Please note that Bethle- 
hem has not contended that it complied with capacity control speci- 
fications or that Grace Line gave approval of any plan, working 
drawing, purchase specification or other document giving required 
notice of departure from capacity specifications. The cited deci- 
sion, 1 MSB 585 at 588 is plainly irrelevant. 


Point 4. Grace Line can and does deny that the ships were 
built in full accordance with Contract Plans and Specifications. 
See comment preceding paragraph. 


Point 5. With respect to the salt water valves: If the valves 
met "all requirements of good marine practice, and in no way ad- 
versely affect seaworthiness" and were otherwise "suitable" as 
required by the specifications, why have they failed? 


Very truly yours, 


/s/ J. Alton Boyer 
Attorney for Grace Line Inc. 


Daniel M. Mack-Forlist, Esquire 
Francis T. Greene, Esquire 
Ezekiel G. Stoddard, Esquire 


James S. Dawson, Esquire 
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EXHIBIT K TO GREENE AFFIDAVIT 


J. Alton Boyer, Esq. 
Kominers & Fort 
Tower Building 

1401 "'K" Street, N.W. 
Washington, D. C. 20005 


Subject: Bethlehem Steel Corporation — 
Reefer Bin Cubic Capacity — 
Salt Water Valves — 
Contract Nos. FMB-104 and MA/MSB-8 


Dear Mr. Boyer: 


Reference is made to your correspondence of January 20, 1967, as 
follows: 


(a) Letter to Mr. L. C. Hoffmann outlining generally the 
position of counsel for Grace Line, Inc., on the applica- 
bility of the disputes clause (Article 36) to this matter. 


(b) Memorandum of Grace Line, Inc., Re: deficiency in 
Reefer Cubic Capacity under Contract Nos. FMB-104 and 
MA/MSB-8. 


(c) Letter to Mr. L. C. Hoffmann enclosing Memorandum 
of Grace Line, Inc., Re: Salt Water Valves under Contract 
Nos. FMB-104 and MA/MSB-8. 


Bethlehem Steel Corporation, by a telegram to this Office dated 
Jamuary 24, 1967, stated that it had received copies of the state- 
ments of counsel for Grace concerning these disputes, and that 
Bethlehem wished to submit further comments. Bethlehem then 
presented a brief reply to the Grace memoranda in a telegram to 
this Office dated January 25, 1967. A copy of the January 25 tele- 
gram is included for reference. 


Bethlehem, as contractor, requested a dispute decision by the Chief, 
Office of Ship Construction, by its letter of March 9,1966. The Mari- 
time Administration has been advised by repeated communications 

of Grace Line, Inc., of its desire to characterize these disputes as 
not falling within Article 36 of the General Provisions of Contract 
Nos. FMB-104 and MA/MSB-8. I have already advised you of my 
position in my letter to you dated January 13, 1967. | 


By this letter, Grace Line, Inc., and Bethlehem Steel Corporation 
are notified that they have until the close of business on [February 3, 
1967, to submit to me such additional data and information as they 
consider pertinent to these disputes. If the parties do not wish to 
submit further data or information, each party is requested to so 


notify me upon receipt of this letter. 
Sincerely yours, | 


ce: /s/ L. C. Hoffmann | 
Mack-Forlist, Beth. N.Y.-tissue Chief, Office of Ship Construction 
Grace Line - tissue 
F. T. Greene, D.C. - tissue | 
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EXHIBIT L TO GREENE AFFIDAVIT 
[Surrey, Karasik, Gould and Greene Letterhead Omitted] 


February 1, 1967 


Mr. L. C. Hoffman 

Chief, Office of Ship Construction 
Maritime Administration 
Washington, D. C. 


Re: Bethlehem Steel Corporation — 
Reefer Bin Cubic Capacity — 
Salt Water Valves 
Contract Nos. FMB-104 and MA/MSB-8 


Dear Mr. Hoffman: 


This is in reply to your letter of January 30, 1967 concerning the 
above matter. 


T have just been advised over the telephone by Mr. Boyer that 
Grace Line would have no further data, information or arguments to sub- 
mit to you with regard to the above matter, as permitted by your letter 
of January 30, 1967. Mr. Boyer further advised me that his letter to you 
in answer to your letter of Jamary 30, 1967 would, however, reserve 
Grace Line's rights with respect to any questions as to the quantum of 
damages which might be attributable to any deficiency in banana space 
as you may determine. Bethlehem desires to make a similar reserva- 
tion. 


In the event that you may have any further questions with regard 
to the above disputes not already covered by the material heretofore 
submitted to you by Bethlehem and by Grace, Bethlehem requests the 
opportunity to give oral answers in the presence of representatives of 
Grace to such questions, if any, as you may have. 


Aside from the foregoing, Bethlehem requests that the above dis- 
putes now stand as submitted to you for decision pursuant to the Dis- 
putes Clauses of the above contracts. 


Sincerely yours, 


/s/ Francis T. Greene 


Grace Line Inc. 
5 Hanover Square 
New York, New York 


Kominers & Fort, Esqs. 
1401 K Street, N.W. 
Washington, D. C. 


* ek 
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EXHIBIT M TO GREENE AFFIDAVIT 


[Kominers & Fort Letterhead Omitted] 


February 2, 1967 


Mr. L. C. Hoffman 
Chief, Office of Ship Construction | 
Maritime Administration 
Washington, D. C. 20235 
| 
Re: Bethlehem Steel Corporation — 
Reefer Bin Cubic Capacity — 
Salt Water Valves — Contract 
Nos. FMB-104 and MA/MSB-8 


Dear Mr. Hoffmann: | 


We refer to your letter of January 30, 1967. Your letter of Janu- 
ary 30, 1967 and ours of January 27, 1967 apparently crossed in the 
mail since the former made no reference to the latter, f which Grace 


Line briefly replied to Bethlehem's earlier telegram. | 


Grace Line believes the information already submitted to you is 
sufficient upon which to make a determination of liability. Our letter 
of Jamary 20, 1967 suggested the deferral of any question of damages 
or remedy. Bethlehem's telegram of January 24 stated no objection. 
Should we be under any misapprehension as to this, we would appreci- 
ate your advice. 

| 

Should at any time in your consideration of these problems, there 
arise a question of any nature, we respectfully request that the parties 
be advised thereof and given an opportunity to respond, either through 
memoranda or through a conference of counsel or of the| parties, in or- 
der to work out satisfactory procedure. We request finally that your 
decision in each of the matters involved, be accompanied by findings 
of fact and a statement of your conclusions with respect to any question 
of contract interpretation or law upon which your decision rests. 


In order that you may be advised of Grace Line's position with 
respect to applicability of the disputes clause with respect to these 
matters, and the reasons therefor, a copy of its memorandum in re- 
ply to Bethlehem's pending motion to dismiss in Grace L ine Inc. v. 
Bethlehem Steel Corporation, Civil Action No. 257-66 (D. D.C.) will 
be forwarded to you when completed and filed with the court. 


Very truly yours, 
/s/ J. Alton Boyer 


ce: Daniel M. Mack-Forlist, Esquire 
Francis T. Greene, Esquire 
Ezekiel G. Stoddard, Esquire 
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EXHIBIT N TO GREENE AFFIDAVIT 


Office of Ship Construction 


Jamuary 13, 1964 
$D1/SS SANTA MAGDALENA:840 


Chairman, Trial and Guarantee Survey Boards 


S.S. SANTA MAGDALENA - Design C4-S1-49a Pass. 
Cargo Ship, M.A. Huil No. 91 

Bethlehem Huli No. 4585 

Final Guarantee Survey 


Reference (a): Contract No. FMB-104 dated February 26, 1960 by and 
| between the United States of America represented by 
the Federal Maritime Board, Grace Line, Inc. and the 
| Bethlehem Steel Company for the construction of three 
| (3) vessels, design C4-S1-49a as amended. 
Contract No. FMB-105 Construction-Differential Sub- 
sidy Contract between United States of America and 
|Grace Line, Inc. dated February 26, 1960 as amended. 
(cj): | Specifications for construction of a combination cargo- 
| passenger container vessel, MA Design C4-S1-49a 
vessel for Grace Line, Inc. dated June 30, 1959, as 
amended. 
(d): Approved changes under the Contract. 
(e}: | Acceptance Survey Report dated Jamary 18, 1963. 


Attachment (A): Group Indexing Code 


The subject ship,,on recommendation of the Triai and Guarantee Survey 
Boards was accepted from the Bethlehem Steel Company, Sparrows 
Point Yard on February 4, 1963. This acceptance was made with the un- 
derstanding that the forty-seven (47) items of the Acceptance Survey Re- 
port, reference {e) would be satisfactorily corrected or completed by 
or at the expense of the Contractor. 


The ship was examined on Dry Dock by representatives of all interest- 
ed parties at Bethlehem, Hoboken Shipyard on July 15, 1963. The Final 
Guarantee Survey was heid on the ship on July 23 and 24, 1963 at the 
Bethlehem Hoboken Yard and on the ship on July 25, 1963 at the Grace 
Line Terminal at Port Newark, Newark, New Jersey. 


At the conclusion of the meeting, the Owner and the Contractor agreed 
to continue the review of the many items still unresolved in an effort 
to reach a mutual settlement on as many items as possible. A second 
survey meeting of all interested parties was held on December 10 and 
11, 1963 in the Hoboken Yard of the Bethlehem Steel Company. 


Those attending the survey meetings were as follows: 


* * * * * 
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The items listed in this report are those which were outstanding at the 
time of the December meeting and which were determined to be the Con- 
tractor's responsibility except as modified by the individual item com- 
ments. | 


The tabulation of items in this report has been broken down into cate- 
gories reflecting areas of design responsibility. An explanation of this 
method of grouping and its associated numbering system | lwill be found 
in an attachment to this report. The items carried from the acceptance 
survey may be identified by the prefix A, B or C added td the Owner's 
survey list number. 
| 
GROUP 1 


MATERIAL ENGINEERING AND MISC. DEFICIENCIES 
S.S. SANTA MAGDALENA | 


Item No. 1-A4-1: Stability Booklet (finish final). 


Comment: The Contractor is to complete this item in accord- 
ance with plans and specifications. | 


Item No. 1-C47-2: The Owner has an open question ene to the 
banana bin cubic capacity of the vessel. 


| 
Comment: The Survey Board does not consider this above 
statement to be a. deficiency in workmanship or 
matertal as defined by Article 14 of|the subject 
contract. | 


* * * 


GROUP 3 
ARRANGEMENTS 
S.S. SANTA _MAGDALENA | 


Item No. 3-Al3-6: Passenger S.R. wastebaskets not in|accordance 
with approved plan. 


Comment: The Contractor is to modify the existing baskets 
to make them watertight. 


Item No. 3-C31-7: Aluminum railings shall be replaced where mar- 
red or damaged. For example, in Purser'’s Lobby. 


Comment: The Contractor is to refinish or replace two sec- 
tions of railing in front of the show case in the 
Purser's Lobby. 


* * * 
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[Filed March 31, 1967] 
(Caption and Verification Omitted) 
City of Washington ) 
ss. 
District of Columbia) 

J. ALTON BOYER, being duly sworn according to law, deposes 
and says: 

1. Iam a member of the Bar of this Court and one of the 
attorneys for the plaintiff in the above-entitled action. I make this 
affidavit in opposition to defendants’ motion to dismiss without 
prejudice. 

2. Iam also one of the attorneys for Lykes Bros. Steamship 


Co., Inc. in certain administrative proceedings pending before the 


Maritime Subsidy Board, entitled Lykes Bros. Steamship Co., Inc. 
v. Bethlehem Steel Company, Inc., MSB Docket No. CA-3. In that 


capacity I attended evidentiary hearings in those proceedings conducted 
before the Board's duly designated representative, Robert N. Hislop, 
and received copies of the official reporter's transcript of said 
hearings. Annexed hereto as Exhibit A is a copy of pages 248, 262- 
265, 497 and 498 of the official reporter's transcript of a portion of 

the testimony of James W. Kirkman given on February 9 and 11, 1965. 


/s/ J. Alton Boyer 
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EXHIBIT A 
TO BOYER AFFIDAVIT 


is no objection to that. 
(No response) 


ADMINISTRATION REPRESENTATIVE HISLOP: Hearing none, 


the two documents are received in evidence. 


(The documents marked as 
were received in evidence 


Whereupon, 
JAMES WALTER KIRKMAN 
was called as a witness by and on behalf of Bethleh 


1 


BX-A and BX-B 


em Steel Company 


and, having been first duly sworn, was examined and testified as 


follows: 


ADMINISTRATION REPRESENTATIVE HISLOP: Be seated, 


please. Give your full name and your business affiliation to the 


reporter. 


Bethlehem Steel Corporation, Sparrows Point Yard 
DIRECT EXAMINATION 
BY MR. GREEN: 


THE WITNESS: James Walter Kirkman, Assistant Manager, 
le 


Q. Mr. Kirkman, how long have you been Assistant Manager 


of Bethlehem Sparrows Point Shipyard? A. Since | 
| 


1956. 


Q. So you were the Assistant Manager during the period 1958 


to 1962, is that right? A. Yes, I was. 
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ments in the contract by virtue of changes in design, changes in plans 
| 


and specifications, the collecting of information regarding potential 


delays, the correlation, assimilation of that information, notifications 


to the owners of instigation and cessation of delays 


| 
» and evaluation 


from the company's standpoint of delays; the coordination between the 


yard and the instant department for the company which is distantly 
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located -- any of the provisions of contracts that require administration 
and coordination at the level of the yard itself. 

MR. GREEN: Now, I noticed that you mentioned the obtaining of 
information with regard to deliveries and delays. Was information 
bearing on delays on these ships reported to you in the orderly course 
of business of the yard? 

THE WITNESS: Yes, that is my function, to receive that 
information. 

BY MR. GREEN: 

Q. And did you also have personal knowledge of instances of 
delay or causes of delay to these ships? A. Well, certainly so; 
working right in the yard, I could not miss it. 

Q Now, what are your duties at the present time as Assistant 
Manager of the Sparrows Point Yard? A. My duties presently 
essentially the same, with less participation in connection with change 
orders. 


Q. By the way, will you state what your professional 
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education has been and what degrees you have received, if any, upon 
graduation that are related to shipbuilding or marine matters? 

A. Fours years at the Baltimore Polytechnic Institute, which is an 
engineering high school; two years of general engineering at the 
Johns Hopkins University in Baltimore; two years additionally at the 
University of Michigan, graduating from there with degrees of Bachelor 
of Science in Naval Architecture and Marine Engineering. While at 
Michigan, I also pursued side studies leading nearly to a third degree 
of B.S. in Mechanical Engineering. 

MR. KOMINERS: May I interrupt for a moment, Mr. Green? 

MR. GREEN: Yes 

MR. KOMINERS: In order not to offend Mr. Gould, could we 
place this somewhere in a time sequence? 
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BY MR. GREEN: 
Q. Can you place approximately when you were graduated from 
Michigan with the degrees which you have mentioned? A. In June, 1936. 
ADMINISTRATION REPRESENTATIVE HISLOP: And there were 
two degrees at that one time, is that it? What were they? I did get the 
B'S. in marine engineering. | 
THE WITNESS: B.S. in Naval Architecture. | 


ADMINISTRATION REPRESENTATIVE HISLOP: They were two 
separate degrees? 
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THE WITNESS: They are not as completely separate as other 
branches of engineering might be separate. They are very interrelated. 
But what it constitutes, you can at this particular course at Michigan, 
obtain a B.S. in either Naval Architecture or in Marine Engineering. 
To some degree, the courses overlap and I took all the courses for 
both degrees. | 
ADMINISTRATION REPRESENTATIVE HISLOP: I see. Thank 
you very much. | 

BY MR. GREEN: 


Q. Subsequent to your graduation from the University of 


Michigan, will you please describe your employment in your profession 
since 1937? A. Well, in July 1937, I was employed by the Bethlehem 
Steel Company at the Sparrows Point Shipyard, starting under the 
Manager's staff for indoctrination in what was then the scheduling 
department having to do with steel schedules, ordering and receipt and 
so forth. | 
Following that, tours of duty in the three separate branches of 
drafting in the engineering department; structural outfitting and 
machinery drafting. As I recall it, about 1940 or ‘41, I was transferred 
back to the Manager's staff as Supervisor of changes and extras and 
originated the estimating department which the yard prior to that time 
had never had. They had centralized all of their estimating. We 
organized a local department at that time under my supervision. 
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Following that, as duties in connection with contract work such 
as guarantee repairs and general contract administration were added 
to my functions, I was given a title of Assistant to the Manager and in 
1956, was made Assistant Manager. 

Q. Now, with reference to these particular four Lykes ships, 
being Bethlehem hulls 4581-84, did you have specific responsibilities 
with regard to notices and procedures in respect of delays or possible 
delays as to those particular ships? A. Yes. 

Q. Will you state what your specific responsibilities were in 
that connection? A. Well, my responsibility was to notify the owner 
and the Maritime Administration of the initiation of a delay, to notify 
them of the cessation of the delay, and ultimately, to evaluate the effect 
of the delay and complete the picture in this respect to the owner and 
the Maritime Administration. 

ADMINISTRATION REPRESENTATIVE HISLOP: Was it 
cessation of delay or cessation of the cause of delay? 

THE WITNESS: I would have to refer to the contract language 
exactly. We call it when the delay ends and you can determine some- 
thing, tell the people, they ought to know. So we do. 

BY MR. GREEN: 
Q. Icall your attention, Mr. Kirkman, to a document 
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place. 
Q. He is the one who plans to have them there, is that right? 


A. His department plans, under the supervision of R.W. Miller, 
the general superintendent. 


Q. What do you call the part of the operation which is concerned 
with making the particular unit fit and operate as it should -- is that 
commonly called the design? A. Not to make them fit -- to make them 
fit you are cutting material. 
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Q. Isee. You correct me, will you, please, sir? I want to get 
an idea of how a shipyard is coordinated. 
MR. GOULD: Might I suggest this, that if you want to know you 


might ask how this specific ship was constructed. | 

MR. KOMINERS: How this specific shipyard does it, yes. 

BY MR. KOMINERS: | 

Q. Does Bethlehem have a department whose function it is to 
design the components of the finished structure? A Yes. 

Q. What do you call that? A. The Engineering and Drafting 
Department. | 

Q. Do they, also, prepare the working drawings from which the 
ultimate steel is fabricated? A. That is the design that I am speaking 
of -- the working 
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drawings. 


Q. Who is the head of that department at Sparrows Point, or was 
at the time we are talking about? A. Mr. L.B. St. Clair, the technical 
superintendent or was the technical superintendent. | 

Q. Does he have a different function at the present time? 

A. Not with relation to that -- what we were speaking of, that is, 
production and working drawings. 

MR. GOULD: I object. I do not want to be sticky about it, but 
what he is doing now is unimportant. I think we are all concerned 
with what was being done at the time the ships for Lykes were being 
built and what position he had. That is what you really want to know. 


You do not want to know what he is doing now, because if you do, it 
is immaterial as to what he is doing now. What Mr. St. Clair did while 
the Lykes ships were being built may be of some value here. 
ADMINISTRATION REPRESENTATIVE HISLOP: I will sustain 
your objection to that question. 
BY MR. KOMINERS: | 
Q. Is it, also, the practice at Bethlehem to put all of their program- 
ming on papers which are dated and which, if there are pages, with 
individual page numbers? A. I am not familiar with that. 
Q. You are not familiar with the scheduling department? 
A. Not that detail. 


[Filed April 11, 1967] 


MEMORANDUM 
(Caption Omitted) 

The Court is of the opinion that, as a matter of law, the claim 
of the plaintiff asserted in the first and second counts of the complaint 
is not subject to the disputes clause of the contracts in question. 

Accordingly, the defendants' motion originally entitled "Motion 
to Dismiss without Prejudice" and subsequently treated as a motion to 
stay will be denied. 

Counsel for plaintiff will submit an appropriate order. 


Joseph C. McGarraghy 
JUDGE 


[Filed April 17, 1967] 
ORDER 
(Caption Omitted) 

This cause having come before the Court upon the motion of 
defendants, dated December 15, 1966, to dismiss counts 1, 2, 3 and 5 
of plaintiff's complaint without prejudice to renew upon completion of 
all administrative action as provided by law, and defendants having urged 
in support of said motion that the matters set forth in counts 1, 2, 3 and 
5 of the complaint are subject to administrative proceedings pursuant 
to the "dispute clause" of the two contracts sued upon; and 

Defendants having modified said motion to dismiss, both by their 
reply memorandum dated March 10, 1967 and in open court on April 7, 
1967, so as to request only a stay of judicial proceedings upon said 
counts of the complaint pending completion of administrative proceedings 
thereon, rather than a dismissal of said counts; and 
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The Court having considered defendants’ memorandum, reply 
memorandum and affidavits and exhibits in support of the motion and 
plaintiff's memorandum, supplemental memorandum and affidavits and 
exhibits in opposition thereto, and the Court having further heard oral 
argument by counsel for all parties; and 

Plaintiff having interposed no objection to a stay of judicial pro- 
ceedings upon counts 3 and 5 of the complaint nt completion of 
administrative proceedings thereon; and 

The Court having concluded as a matter of law|that the matters 
set forth in counts 1 and 2 of the complaint are not subject to the 


“disputes clause" of the contracts in suit or to administrative proceedings 
thereunder; it is this 17th day of April, 1967 hereby 
ORDERED that defendants’ motion, as modified in the manner 

described, is granted insofar as it relates to counts 3 and 5 of the com- 
plaint and is denied insofar as it relates to counts 1 and 2 of the complaint. 
/s/ Judge McGarraghy 


[Filed April 28, 1967] | 
ANSWER TO THE FIRST, SECOND AND FOURTH COUNTS 


OF PLAINTIFF'S COMPLAINT, AND COUNTERCLAIMS 


(Caption Omitted) | 
The Court having entered an Order April 17, 1967, Staying all 

proceedings with respect to the third and fifth counts of plaintiff's 
Complaint until completion of administrative proceedings thereon, 
defendants Bethlehem Steel Corporation and Bethlehem Steel Company 
(hereinafter collectively Bethlehem"), by their attorneys, answer the 
first, second and fourth counts of plaintiff's Complaint herein and 
assert Counterclaims against plaintiff, as follows: | 
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FIRST DEFENSE 
The first and second counts of the Complaint fail to state a 
claim upon which relief can be granted. 


SECOND DEFENSE 
This Court lacks jurisdiction over the subject matter of the first 
and second counts of the Complaint. 


THIRD DEFENSE 
Plaintiff has failed to seek or exhaust its administrative remedy, 
and the first and second counts of the Complaint are therefore pre- 
mature. 


FOURTH DEFENSE 

Bethlehem pleads as follows with respect to the following numbered 
allegations of the Complaint: 

1. Denies, except that Bethlehem admits that plaintiff is seeking 
damages in excess of $10,000, exclusive of interest and costs. 

2. Admits. 

3. Admits that Bethlehem Steel Corporation is a corporation 
organized under the laws of the State of Delaware, has general offices 
in Bethlehem, Pennsylvania, is doing business in and is found within 
the District of Columbia, and has offices there at 1000 16th Street, 
N.W.; admits that at the time of the execution of the contracts here 
involved, defendant Bethlehem Steel Company operated a shipyard 
at Sparrows Point, Maryland, in addition to other activities; denies 
the remaining allegations; and avers that Bethlehem Steel Corporation 
became the successor to Bethlehem Steel Company, a Pennsylvania 
corporation, by a plan and agreement of merger effective midnight, 
December 31, 1964, that Bethlehem Steel Corporation then succeeded 


to the rights and obligations under the contracts here involved, and 


that Bethlehem Steel Corporation operates a shipyard at Sparrows 
Point, Maryland, in addition to other activities. 
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4. Bethlehem is not required to plead with respect to the allega- 
tions of paragraph 4, but alleges that the United States of America is 
no longer a party to this action. 


FIRST COUNT | 
5. Admits. 
6. Denies and refers to Contract FMB-104 as revised, modified 
and amended. 
7. Denies. 
. Denies. 
. Denies. 
. Denies. 
. Denies. 
. Denies. 
. Denies. 
SECOND COUNT 
. Admits. | 
. Denies and refers to Contract MA/MSB-8 as revised, 
modified and amended. 
16. Denies. 
17. Denies. 
18. Denies. 
FOURTH COUNT 
24. Admits. 
25. Denies and refers to Contract MA/MSB-8 as revised, 
modified and amended. 
26. Admits. | 
27. Admits that the correct computation of liquidated damages 


is $48,000 but denies that any liquidated damages are due and payable, 


or are recoverable. 
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FIRST COUNTERCLAIM 

1. Bethlehem alleges the substance of paragraphs 5 and 14 of 
plaintiff's Complaint herein and further alleges that Grace was 
obligated under Contracts FMB-104 and MA/MSB-8 to make progress 
payments to Bethlehem during construction and to make final payments 
to Bethlehem after delivery and after final determination of the 
contract prices. 

2. During construction, many changes in contract work were 
made in accordance with the contracts. Such changes substantially 
increased the contract prices. The final contract prices have been 
determined by the United States of America, represented by the 
Maritime Administration, pursuant to the terms of the contracts. 

3. By the terms of the contracts, Grace became obligated to 
pay Bethlehem the following portions of the final contract prices: 
FMB-104 $27,537,110.00; and MA/MSB-8 $8,968,348.19. 

4. Bethlehem has fully performed under said contracts; the 
ships have all been delivered to Grace; and Bethlehem has made 
demand upon Grace for full payment. 

5. On the date of this Counterclaim, Grace has paid Bethlehem 
on the contract prices only the following sums: FMB-104 $25,441,722.00; 
and MA/MSB-8 $8,519,930.78. 

6. Grace has failed or refused to pay the balance owing on the 
contract prices ($2,543,805.41), and Bethlehem has been thereby 
damaged in that amount. 


SECOND COUNTERCLAIM 
7. Bethlehem realleges the substance of paragraphs 5 and 14 
of plaintiff's Complaint herein. 
8. Grace provided contract plans and specifications containing 


contradictions, errors and omissions in violation of Contracts 
FMB-104 and MA/MSB-8. 
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9. During the course of construction, Grace ordered numerous 


and substantial changes to the contract work but prevented or hindered 
Bethlehem from carrying out such changes and from proceeding with 
construction of the ships by improperly and unreasonably delaying 
approval and failing to approve promptly the revised working drawings 
and specifications prepared by Bethlehem to carry out the changes, 

all in violation of the contracts. | 

10. In violation of the contracts, Grace hindered and prevented 
Bethlehem from carrying out its duties by harassing; unreasonable and 
oppressive inspections and supervision, by making numerous unwarranted 
complaints, by directing excessive and unwarranted revision and re- 
revision of working drawings, and by other interference with Bethlehem's 
construction of the ships. | 

11. Despite the actions of Grace set forth in paragraphs 8, 9 
and 10 above, Bethlehem completed construction of and delivered to 
Grace all four ships as required by the terms of the contracts. 

12. The actions of Grace set forth in paragraphs 8, 9 and 10 
above increased Bethlehem's direct costs and overhead expenses in 
completing the four ships under the contracts (over and above the total 
contract price, the unpaid balance of which is sued for in Bethlehem's 
first Counterclaim) and also increased the direct costs and overhead 
expenses in other work at Bethlehem's Sparrows Point shipyard for 
customers of Bethlehem other than Grace, all of which damaged 
Bethlehem in the amount of $14,500,000. | 

WHEREFORE, Bethlehem prays for dismissal of the first, second 
and fourth counts of plaintiff's Complaint; for judgment against Grace 
Line Inc. for $17,043,805.41 with interest and for the costs of this 
action; and for such further relief as the Court deems proper. 

Respectfully submitted, 


Paar /s/ Ezekiel G. Stoddard 
Defendants demand trial 
s/ James Robertson 
by jury. fa! OK 
[Certificate of Service] Attorneys for Defendants 
Bethlehem Steel Corporation 
Bethlehem Steel Company 
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[Filed May 1, 1967] 


NOTICE OF APPEAL 
(Caption Omitted) 
Notice is hereby given that Bethlehem Steel Corporation 

and Bethlehem Steel Company appeal to the United States Court of 
Appeals for the District of Columbia Circuit from that portion of the 
Order entered in this action April 17, 1967, denying their Motion to 
Dismiss Without Prejudice pending completion of administrative 
proceedings with respect to counts 1 and 2 of plaintiff's Complaint 
for Damages herein, which motion was modified by defendants and 
treated by the District Court as a motion for stay. 

/s/ Ezekiel G. Stoddard 

/s/ James Robertson 


Attorneys for Bethlehem Steel 
Corporation and Bethlehem 


Steel Company 
eK 


[Filed June 16, 1967] 
REPLY TO COUNTERCLAIMS 
(Caption Omitted) 
Plaintiff Grace Line Inc., by its attorneys, replies to the first 
and second counterclaims set forth in defendants' answer as follows: 
First Defense 
This Court lacks jurisdiction over the subject matter of the 
counterclaims. 
Second Defense 
The counterclaims fail to state a claim against plaintiff upon 
which relief can be granted. 
Third Defense 
Defendants have failed to exhaust their administrative and 
contract remedies. 
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Defendants have failed to join an indispensible 
the United States of America. 


Fourth Defense | 
| 
| 


Fifth Defense 


party, namely, 


Plaintiff realleges paragraphs 5 through 31 of the complaint. 


Sixth Defense 


Plaintiff pleads as follows with respect to the following numbered 


allegations of the counterclaims: 
1. Plaintiff admits the allegations of the subst! 


ance of paragraphs 


5 and 14 of the complaint, alleges that all progress payments required 
| 


to be made have been made, denies the remainder of 
refers to contract Nos. FMB-104 and MA/MSB-8. 


| the allegations and 


2. Plaintiff admits that changes in contract work were made 
during construction in accordance with the contracts and denies the 


remainder of the allegations. 
3 Denied. 


4. Plaintiff admits that four ships have been delivered to Grace 


and denies the remainder of the allegations. 
5. Denied. 
. Denied. 
. Admitted. 
. Denied. 
. Denied. 
. Denied. 
. Denied. 
. Denied. 


WHEREFORE, plaintiff prays that the Court, in addition to 


granting the relief requested by the complaint, dismi 
first and second counterclaims, with costs. 
Of Counsel: Odell Kominers 


J. Alton Boyer 
SEE Se CED Michael Joseph 


KOMINERS & FORT 


* OK Ok 


[Certificate of Service] 
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GRACE LINE INC., 
1511 - K - Street, N.W.., 
Washington, D. C. 20005 


Plaintiff 


Civil Action No. 257-66 


Vv. 


BETHLEHEM STEEL CORPORATION, and 
BETHLEHEM STEEL COMPANY, both of 
1000 - 16th Street, N.W., 

Washington, D. C. 20036; 


and 


UNITED STATES OF AMERICA, 
Washington, D. C. 


ue OOO er we 


Defendants 


RELEVANT DOCKET ENTRIES 
Proceedings 


Complaint, appearance filed. 


Summons, copies (4) and copies (4) of Complaint issued 
to Defts. #1 &2. *** 


Summons, copies (2) and copies(2) of Complaint issued 
to Deft. $3, ** * 


* * * | * 
Motion of deft #3 to dismiss; memorandum; * * * filed. 


Response of pltf to motion of deft #3 to dismiss; * * * 
filed. 
Order dismissing United States as ney to proceeding, 
without costs. *.* * McGarraghy, J 
Motion of defts for additional sama of time to 
answer; consent. filed. 

* * * * 


Date (Cont'd) Proceedings 
1966 


June 16 Consent order extending time for defendant #1 and 2 to 
plead to and including August 1, 1966; as to Ist, 2nd, 
4th and 5th counts of complaint and staying all proceed- 
ings as to 3rd count until January 16, 1967 with leave to 
move for further stay. * * * McGarraghy, J. 


* * * * 


Motion of defts. to dismiss; * * * P&A; affidavit of Earl 
J. O'Brien with Exhibit A; affidavit of Daniel M. Mack- 
Forlist with Exhibits A through H; * * * filed. 


* * * * 


Opposition of pltff. to deft.'s motion to dismiss; affidavit; 
exhibits A through E; * * * filed. 


Memorandum of P&A in reply to pltff.'s opposition to 
deft.'s motion to dismiss; affidavit; exhibits A through 
N; filed. 


Supplemental memorandum of pltff. of P&A in opposition 
to defts.’ motion to dismiss without prejudice; affidavit; 
exhibit A; * * * filed. 


Motion of deft. to dismiss without prejudice; treated as 
a motion to stay proceedings argued and taken under ad- 
visement. * * * McGarraghy, J. 


Memorandum denying defts.' motion originally entitled 
"motion to dismiss without prejudice” and subsequently 
treated as a motion to stay. * * * McGarraghy, J. 


Order granting defts' motion to dismiss Counts 3 & 5 
which was modified as a request to stay proceedings and 
denying insofar as it relates to counts 1 & 2 of complaint. 
* * * McGarraghy, J. 


Answer of defendants to complaint; Counterclaims (2); 
jury demand; * * * filed. 


Notice of appeal of defts. from order of 4-17-67; deposit 
by Ezekiel Stoddard $5.00; * * * filed. 


* * * * 


Reply of plaintiffs to counterclaims; filed. 


[Filed Feb. 2, 1966] 


COMPLAINT FOR DAMAGES 
aption 

Plaintiff Grace Line Inc. alleges as follows: 

1. This is a civil action for damages under shipbuilding contracts, 
of which this Court has jurisdiction under District of Columbia Code 
§11-521 (1961 ed., Supp. IV) and under 28 U S.C. $1345 and $1346. -The 
matter in controversy exceeds the value of ten thousand dollars ($10,600) 
exclusive of interest and costs. 

2. Plaintiff Grace Line Inc. is a corporation organized and exist- 
ing under the laws of the State of Delaware. Its general offices are at 
Three Hanover Square, New York, New York. It is engaged in the busi- 
ness of operating steamship services, under an operating-differential 
subsidy contract with the United States of America. _ 

3. Defendant Bethlehem Steel Company is a corporation organized 
under the laws of the State of Pennsylvania. Defendant Bethlehem Steel 
Corporation is a corporation organized under the laws of the State of 
Delaware. Defendant Bethlehem Steel Company and Defendant Bethlehem 
Steel Corporation each has general offices in Bethlehem, Pennsylvania; 
is doing business in and is found within the District of Columbia; and has 
offices at 1000 - 16th Street, N.W., Washington, D.C. 20036, and at 918 - 
16th Street, N.W., Washington, D.C., 20006. At the time of execution of 
the shipbuilding contracts hereinafter described, Defendant Bethlehem ~ 
Steel Company operated a shipyard at Sparrows Point, Maryland, in addi- 
tion to other activities. Upon information and belief, Defendant Bethlehem 
Steel Corporation has thereafter succeeded to this activity and to the lia- 
bilities of Defendant Bethlehem Steel Company. Both Bethlehem compa- 
nies are hereinafter referred to collectively as “Bethlehem”. 

4. Plaintiff asserts no monetary or other claim against Defendant 
United States of America, and seeks no relief against that Defendant. De- 
fendant United States of America is named a party to this proceeding only 
because it is a party to the shipbuilding contracts in suit, hereinafter 


described, and is an obligee and promisee of Defendant Bethlehem in re- 
spect of promises of Defendant Bethlehem herein alleged to have been 
breached. The interest of the United States of America is in alignment 
with that of Plaintiff. 


FIRST COUNT 


5. On February 26, 1960, Plaintiff; Defendant Bethlehem; and 
Defendant United States of America, entered into Contract No. FMB- 
104, under seal, for the construction by Defendant Bethlehem and de- 
livery to Plaintiff of three vessels, designated Contractor's Hull Nos. 
4585, 4586 and 4587. Contract No. FMB-104 was entered into under the 
provisions of Title V, Merchant Marine Act, 1936, 46 US.C. §1151, et 
seq. 

6. By the terms of said Contract, Defendant Bethlehem was obli- 
gated to furnish all labor and material and perform all work necessary 
to construct, build, complete and deliver Hull Nos. 4585, 4586 and 4587 
to Plaintiff in strict accordance with the Plans and Specifications refer - 
red to in Article II of the Special Provisions of the Contract. 

7. Under said Contract, Plans and Specifications, Defendant Beth- 
lehem was obligated to build each vessel with specified capacity charac- 
teristics, including reefer (refrigerated) bin capacity for the carriage 
of bananas in refrigeration. 

8. Section 1 of the Specifications specified and required Defend- 
ant Bethlehem to construct in each vessel, reefer bin capacity for the 
carriage of bananas as follows: 

"Capacities 


Banana reefer, bin cubic (incl. Deep Freeze), cu.ft... . 
385,000" 


9. The Contract Plans further specified and required Defendant 
Bethlehem to construct in each vessel a reefer capacity for the carriage 
of bananas of 393,150 bale cubic feet (the bale cubic capacity figured to 
the face of insulation linings at shell and bulkheads and to a maximum 
height of 6 feet and 8-1/2 inches above gratings, excluding fan rooms, 
ducts, conveyors and sparred-off access passages). 


10. Pursuant to Section 1 of the Specifications, Defendant Bethle- 
hem thereafter independently calculated that said reefer capacity would 
be 389,455 bale cubic feet in each vessel thereafter to be constructed. 

11. Defendant Bethlehem was obligated to obtain in each com- 
pleted vessel a reefer bin capacity for the carriage of bananas of no less 
than 389,455 bale cubic feet, figured to the face of insulation linings at 
shell and bulkheads and to a maximum height of 6 feet and 8-1/2 inches 
above gratings, excluding fan rooms, ducts, conveyors a sparred-off 
access passages. | 

12. Hull Nos. 4585, 4586 and 4587, as constructed by Defendant 
Bethlehem and delivered to Plaintiff, each had in the described reefer 
space a bale cubic capacity of no more than 348,477 bale cubic feet, 
which was a capacity deficiency of at least 40,978 cubic feet of space 


available for the carriage of bananas and other cargo. | 
13. By reason of the foregoing, Defendant Bethlehem has failed 


and refused to fulfill its obligation to Plaintiff under Contract FMB-104, 
and has breached that Contract. Plaintiff has suffered damages by that 

breach in the amount of $10,900,000.00, which Defendant Bethlehem has 

failed and refused to pay to Plaintiff. | 


SECOND COUNT 


14. On February 1, 1962, Plaintiff; Defendant Bethlehem; and 
Defendant United States of America, entered into Contract No. MA/MSB-8, 
under seal, for the construction of one vessel, designated Contractor's 
Hull No. 4602, a sister ship to Hull Nos. 4585, 4586 and 4587. Contract 
No. MA/MSB-8 was entered into under the provisions of Title V, Mer- 
chant Marine Act, 1936, 46 U.S.C. $1151 et seq. : 

15. By the terms of said Contract, Defendant Bethlehem was obli- 
gated to furnish all labor and material and perform all work necessary 
to construct, build, complete and deliver Hull No. 4602 to Plaintiff, in 
strict accordance with the Plans and Specifications referred to in Article 
Il of the Special Provisions of the Contract. 


16. Under said Contract, Plans and Specifications, Defendant 
Bethlehem was obligated to build said vessel with specified capacity 
characteristics, including reefer bin capacity for the carriage of ba- 
nanas in refrigeration in the amount of approximately 389,000 bin cubic 
feet. 

17. Hull No. 4602, as constructed by Defendant Bethlehem and 
delivered to Plaintiff, had a deficiency in the described reefer space of 
approximately 41,000 cubic feet of space available for the carriage of 
bananas and other cargo. 

18. By reason of the foregoing, Defendant Bethlehem has failed 
and refused to fulfill its obligation to Plaintiff under Contract No. MA/ 
MSB-8, and has breached that Contract. As a result, Plaintiff has suf- 
fered damages amounting to $3,633,000.00, which Defendant Bethlehem 
has failed and refused to pay to Plaintiff. 


THIRD COUNT 


19. Plaintiff realleges the substance of paragraph 5, above. 
20. Under Contract No. FMB-104, Defendant Bethlehem was 
obligated to deliver Hull Nos. 4585, 4586 and 4587 to Plaintiff, accord- 
ing to the following schedule: 
Hull No. 4585 April 11, 1962 
Hull No. 4586 June 11, 1962 
Hull No. 4587 September 11, 1962 
21. Defendant Bethlehem was in fact late in delivering Hull Nos. 
4585, 4586 and 4587, which were delivered as follows: 
Hull No. 4585 February 4, 1963 - 299 days late 
Hull No. 4586 June 14, 1963 - 368 days late 
Hull No. 4587 September 23, 1963 - 377 days late 
Defendant Bethlehem thereby breached its obligation to Plaintiff, result- 
ing in depriving Plaintiff of the use of such vessels for that period of time, 
and inflicting substantial damages upon Plaintiff. 


22. Article 6 of the General Provisions of Contract No. FMB- 
104 provided, inter alia, that Defendant Bethlehem pay to Plaintiff liqui- 
dated damages in a per diem amount set forth in Article VI of the Spe- 
cial Provisions of Contract No. FMB-104, for each day of delay in de- 
livery of such vessels past the schedule above set forth in paragraph 20, 
unless and until such delivery dates were extended as provided in the 
contract. No such extension of the schedule has been granted. 

23. Under such Provisions, Defendant Bethlehem became liable 
and is presently liable to Plaintiff for liquidated damages in the total 
amount of $4,140,000.00, which Defendant Bethlehem has failed and re- 
fused to pay. | 


FOURTH COUNT 


24. Plaintiff realleges the substance of paragraph 14. 

25. Under Contract No. MA/MSB-8, Defendant Bethlehem was 
obligated to deliver Hull No. 4602 to Plaintiff on or before March 22, 
1964. Defendant Bethlehem failed to deliver said vessel until April 7, 
1964. Defendant Bethlehem thereby breached its obligation to Plaintiff, 
resulting in depriving Plaintiff of the use of such vessel for the speci- 
fied period, and inflicting substantial damages upon Plaintiff. 

26. Article 6 of the General Provisions of Contract MA/MSB-8 
provided, inter alia, that Defendant Bethlehem pay to Plaintiff liquidated 
damages in a per diem amount set forth in Article V of the Special Pro- 
visions of Contract No. MA/MSB-8, for each day of delay in delivery of 
such vessel after March 22, 1964, unless and until such delivery date 
was extended as provided in the contract. No such extension has been 
granted. , 

27. Under such provisions, Defendant Bethlehem became liable 
and is presently liable to Plaintiff for liquidated damages in the amount 
of $48,000.00, which Defendant Bethlehem has failed and refused to pay. 


FIFTH COUNT 


28. Plaintiff realleges the substance of paragraphs 5, 6, 14, and 
15 above. 

29. Under said Contracts, Plans and Specifications, Defendant 
Bethlehem was obligated to provide and install in each vessel material 
and equipment, including salt water sea valves and related equipment, 
suitable for the purpose for which intended, and to deliver each vessel 
complete and seaworthy in every respect. 

30. Defendant Bethlehem failed and refused to fulfill said obli- 
gation, in that valves in the salt water system in each vessel have failed, 
and in that said salt water sea valves and related equipment are not suit- 
able for the purpose for which intended and are defective. 

31. Asa result Defendant Bethlehem has breached its said obli- 
gation to Plaintiff and Plaintiff has been damaged in the amount of 
$292,000.00, for which Defendant Bethlehem is liable to Plaintiff. 

WHEREFORE, Plaintiff prays that this Court enter judgment for 
Plaintiff against Defendant Bethlehem Steel Company and Defendant Beth- 
lehem Steel Corporation, jointly and severally, for the following amounts: 

1. On the First Court, $10,900,000.00, with interest with respect 
to each vessel, from the respective delivery dates of Hull Nos. 4585, 4586 
and 4587; 

2. On the Second Count, $3,633,000.00, with interest from April 
7, 1964; 

3. On the Third Count, $4,140,000.00, with interest on the per 
diem liquidated damages running from each day of delay in delivery, re- 
spectively; 

4. Onthe Fourth Count, $48,000.00, with interest on the per 
diem liquidated damages running from each day of delay in delivery, re- 
spectively; and 

5. Onthe Fifth Count, $292,000.00, with interest; 


— such interest in each instance to run to the date of judgment; and with 
interest upon the judgment; for the costs of this Schon: and for such fur- 
ther relief as the Court deems proper. 

Respectfully submitted, 

KOMINERS & FORT 


Of Counsel: ODELL KOMINERS 
ROBERT C. ALSOP 


Three Hanover Square J. ALTON BOYER 


New York 4, New York 529 Tower Building 
Washington, D. C. 20005 


Attorneys for Grace Line Inc. 


[Filed June 14, 1966] 


CONSENT MOTION FOR ADDITIONAL ENLARGEMENT 
OF TIME TO ANSWER, MOVE OR OTHERWISE PLEAD 
TO THE FIRST, SECOND, FOURTH AND FIFTH COUNTS 
OF PLAINTIFF'S COMPLAINT FOR DAMAGES AND FOR 
STAY OF ALL PROCEEDINGS AS TO THE THIRD COUNT 
OF PLAINTIFF'S COMPLAINT FOR DAMAGES | 

aption itte 


Defendants herein, through their attorneys, respectfully move this 
Court in accordance with F.R.C.P. Rule 6(b) for an additional enlarge- 
ment of time within which defendants may answer, move or otherwise 
plead with respect to the first, second, fourth and fifth counts of plain- 
tiff's Complaint for Damages, from June 15, 1966 to and including August 
1, 1966. Defendants also respectfully move this Court to stay all proceed- 
ings with respect to the third count of plaintiff's Complaint for Damages 
until twenty (20) days after the completion of administrative action now 
pending in the Maritime Administration with respect to the claims set 
forth in the said third count of the Complaint. Plaintiff consents to this 


motion. 
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Enlargements of time extending to and including June 15, 1966 the 


time within which defendants Bethlehem Steel Corporation and Bethle- 
hem Steel Company might answer, move or otherwise plead have been 
granted by Orders of this Court entered February 24, 1966 and March 
25, 1966. In the enlarged periods so granted the United States was dis- 
missed as a party to the action by Order of this Court entered May 10, 
1966, and the remaining parties have sought to narrow the issues in the 
litigation and have entered into preliminary discussions of possible 
terms of settlement. 

The grounds for this Motion are as follows: 

1. The parties intend to utilize the period of enlargement re- 
quested by this Motion to continue their discussions concerning possible 
settlement of all issues in these proceedings. 

2. It is defendants’ contention that the subject matter of the claim 
set forth in the allegations of the third count of the Complaint is before 
the Maritime Administration for administrative determination as a dis- 
pute concerning defendants' entitlement to an extention of the contract 
delivery dates, cognizable under the disputes clause of the contract sued 
upon. Defendants therefore consider it proper for this Court to stay all 


proceedings as to the third count of the Complaint until twenty (20) days 


after administrative action thereon is final and complete. Plaintiff's 
consent to this aspect of the motion is without prejudice to its contention 
that defendants are not entitled to an extension of the contract delivery 
dates. 

3. With respect to the first, second and fifth counts of the Com- 
plaint, the parties desire the additional time hereby requested to consid- 
er whether the decision of the Supreme Court of the United States in 
United States v. Utah Construction Co., No. 440, June 6, 1966, requires 
administrative consideration of the subject matter of these claims. 

Respectfully submitted, 
CONSENTED TO: 


J. Alton Boyer Ezekiel G. Stoddard 
529 Tower Building Wilmer, Cutler & Pickering, 
Washington, D. C. 20005 900 17th Street, N. W. 

Washington, D. C. 20006 
Attorney for Plaintiff, Attorney for Defendants, Bethlehem 
Grace Line, Inc. Steel Corporation, Bethlehem Steel 


[Filed Dec. 15, 1966] 


MOTION TO DISMISS WITHOUT PREJUDICE 
[Caption Omitted] 

Pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure, 
defendants Bethlehem Steel Corporation and Bethlehem Steel Company 
hereby move this Court, on the basis of the plaintiff's complaint and the 
memorandum of points and authorities submitted herewith together with 
the affidavits of Daniel M. Mack-Forlist and Earl J. O'Brien and the ex- 
hibits thereto, for dismissal of counts 1, 2, 3 and 5 of the complaint with- 
out prejudice to renew upon completion of all administrative action as 
provided by law. 

The grounds for this motion are that: 

(1) the subject matter of plaintiff's Compleat is not within 
the jurisdiction of this Court; and 

(2) plaintiff has failed to exhaust its administrative reme- 
dies. 


Respectfully submitted, 


WILMER, CUTLER & PICKERING 
Ezekiel G- Stoddard 


Max O. an Jr. 
900 - 17th Street, N.W. 
Washington, D. C. 20006 
Attorneys for Defendants 


[Filed Dec. 15, 1966] 


AFFIDAVIT 
OF DANIEL M. MACK-FORLIST IN SUPPORT OF 
MOTION OF DEFENDANTS 
BETHLEHEM STEEL CORPORATION AND 
BETHLEHEM STEEL COMPANY 
TO DISMSS THE COMPLAINT 


[Caption and Verification Omitted] 


STATE OF NEW YORK =: ss 
COUNTY OF NEW YORK : 


DANIEL M. MACK-FORLIST, first being duly sworn, deposes 
and says: 

1. I make this affidavit in support of the above-entitled motion 
of defendants Bethlehem Steel Corporation and Bethlehem Steel Com- 
pany (hereinafter collectively "Bethlehem"). Since July 1, 1960, I have 
been Technical Assistant to Bethlehem’s Vice-President, Shipbuilding, 
and Manager of Contracts in Bethlehem's shipbuilding division. Atleast 
four years prior to that I was Assistant to the General Manager of the 
Baltimore District of the Shipbuilding Division of Bethlehem. 

2. As part of my duties, I have become familiar with the files 
and records of Bethlehem relating to the construction by Bethlehem of 
yard hull Nos. 4585, 4586 and 4587 under contract FMB-104 and yard 
hull No. 4602 under contract MA/MSB-8. I am familiar with contracts 
FMB-104 and MA/MSB-8 and with the plans and specifications made a 
part thereof. The contract plans and specifications as changed and modi- 
fied are identical in all relevant respects under both contracts. A true 
copy of contract FMB-104 and true copies of certain portions of the speci- 
fications made a part thereof are attached hereto as Exhibits A and B,re~ 
spectively. 

3. Iam familiar with plaintiff's claim for liquidated damages for 
alleged delays in the construction of the three vessels under contract 
FMB-104, as set forth in count 3 of plaintiff's complaint. The factual 
issues involved in that claim are the same as those now before the Mari- 
time Administration for its determination. 
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4. By letter of October 11, 1963, Bethlehem, pursuant to article 
5 of contract FMB-104, submitted to the Maritime Administration, 
through Grace, its request for extensions of time for delivery of the 
three vessels under contract FMB-104. I participated personally in 
the preparation of that request and the exhibits thereto. A true copy of 
the request (less the four exhibits, which are described in the letter) 
is attached hereto as Exhibit C. The files of Bethlehem show that plain- 
tiff commented on Bethlehem's request on February 17 : 1964; that Beth- 
lehem submitted additional statements dated May 12, 1964, July 24, 1964, 
December 8, 1964 and June 25, 1965; and that plaintiff submitted addi- 
tional comments dated October 21, 1964, and September 30, 1965. Those 
comments, statements and information are on file with the Maritime Ad- 
ministration and comprise approximately 130 pages of letters (Grace: 

8 letters; Bethlehem: 11 letters) and approximately 52 exhibits and 
memoranda having 707 pages totaling approximately 71 documents and 
837 pages. 3 

5. A true copy of a letter concerning Bethlehem's request for ex-- 
tension of time, dated February 4, 1966, and transmitted to the parties 
by the Chief, Division of Estimates of the Maritime Administration, is 
attached hereto as Exhibit D. : 

6. Ipersonally prepared and caused to be submitted a letter of 
February 16, 1966, from Bethlehem to the Chief, Office’ of Ship Construc- 
tion, regarding the said letter of the Chief, Division of Estimates. True 
copies of said letter and of plaintiff's letter dated March 4, 1966, are at- 
tached hereto as Exhibit E-1 and E-2, respectively. 

7. The delay dispute now before the Maritime Administration in- 
volves, among other things, evidence concerning the causes and the ef- 
fects of a strike at Bethlehem's Sparrows Point Shipyard, the causes 
and effects of manpower shortages at the shipyard, the cumulative ef-~ 
fects upon construction time of certain comprehensive change orders 
given by plaintiff, and the time necessarily consumed in Bethlehem's 
redrafting of working drawings and purchase specifications in conse- 
quence of those change orders. 
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8. Iam familiar with plaintiff's claim for damages for Bethle- 
hem's alleged failure and refusal to provide and install in each of the 
four vessels adequate salt water sea valves and related equipment, as 
set forth in count 5 of the complaint herein. The factual issues involved 
in that claim are now pending before the Maritime Administration for 
its determination. 

9. Upon delivery of each of the four Grace vessels, and during 
their respective guarantee periods, a number of allegedly defective 
items were designated by plaintiff as guarantee deficiency items under 
article 14 of the contracts. In the four ships, a total of 26 salt water 
valves and 25 items readily identifiable as "related equipment" were 
so designated. At the final guarantee survey, a total of 10 salt water 
valves and 10 items readily identifiable as "related equipment" were 
ruled incomplete by the Guarantee Survey Board and assigned by the 
Board as Bethlehem's responsibility. 

10. Bethlehem's records show that all defects or deficiencies 
in salt water valves and related equipment assigned as guarantee de- 
ficiency items by the Guarantee Survey Board of the Maritime Adminis - 
tration have been corrected, either by repair or by the installation of 
new equipment at Bethlehem's expense. “ 

11. Plaintiff's complaint herein was the first, and is the only, 
indication in Bethlehem's records of any assertion that faulty salt water 
valves or related equipment remain which have not been repaired or re- 
placed to plaintiff's satisfaction. 

12. Ipersonally participated in the preparation of Bethlehem's 
letter and memorandum to the Chief, Office of Ship Construction, dated 
March 9, 1966, requesting his determination of any disputes or claims 


with respect to salt water valves and related equipment not already 


identified as deficiency items and repaired or replaced in accordance 
with the provisions of the contracts. A true copy of the said letter and 
memorandum is attached hereto as Exhibit F. True copies of the letter 
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response by the Chief, Office of Ship Construction dated February 16, 
1966 is attached hereto as Exhibit G. | 

13. Iam familiar with plaintiff's claim for damages concern- 
ing the alleged deficiency in the banana reefer capacity of holds 1, 3 
and 4 in the four vessels, as set forth in counts 1 and 2 of the complaint 
herein. The factual issues involved in that claim are the same as those 
now before the Maritime Administration for its determination. 

14. Ipersonally took part in the preparation of Bethlehem's let- 
ter of December 29, 1964 addressed to plaintiff and responding to plain- 
tiff's letter of November 17, 1964, which letter from plaintiff asserted 
contract deficiencies in the banana reefer capacities of 'the four vessels. 
True copies of the two said letters are attached as Exhibits 1 and 2 to 
Exhibit F, identified in paragraph 12 of this Affidavit. — 

15. By its letter and memorandum of March 9, 1966, attached 
hereto as Exhibit F and identified in paragraph 12 of this Affidavit, Beth- 


lehem submitted the banana cubic capacity dispute to the Maritime Ad- 


ministration. The reply of the Maritime Administration is attached as 
Exhibit G, identified in paragraph 12 of this Affidavit. I personally took 
part in the preparation of Bethlehem's letter and supplemental memo- 
randum to the Chief, Office of Ship Construction, regarding the banana 
cubic capacity dispute dated November 30, 1966, a true copy of which 
is attached hereto as Exhibit H. | 

16. During the development of the working plans and purchase 
specifications for the first of these four identical hulls, about 100 engi- 
neers participated in the development. There were about 150 confer- 
ences between plaintiff and Bethlehem at which subjects affecting banana 
cubic capacity were discussed and directions and decisions were given 
by plaintiff or its design agent. At least 300 final plans have a bearing 
upon the final banana cubic capacities of the ships (not including vendors’ 
plans other than those of Eastern Cold Storage Company), and they were 
revised on the average of not less than 5 times, frequently in a manner 
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affecting in some way the banana cubic capacity. At least 470 pages of 
detailed written specifications bear upon the dispute. At least 15,000 


pages of letters and memoranda exchanged by plaintiff and Bethlehem 
refer to matters affecting banana cubic capacity. 

17. Ihave read and am familiar with Bethlehem's Motion and 
Memorandum of Points and Authorities with which this Affidavit is to 
be filed in the above -entitled action. I have personal knowledge of the 
facts as stated therein and believe their statement to be true and cor- 
rect. 


/s/ Daniel M. Mack-Forlist 
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EXHIBIT A 
TO MACK-FORLIST AFFIDAVIT | 


CONTRACT NO. FMB-104 
CONTRACT FOR THE CONSTRUCTION OF 
THREE SINGLE SCREW COMBINATION CARGO/PASSENGER-CONTAINER 
VESSELS MARITIME ADMINISTRATION DESIGNATION C4-S1-49a 
THIS CONTRACT entered into as of the 26th day of February, 1960, 

by and between the UNITED STATES OF AMERICA, represented by the 
FEDERAL MARITIME BOARD (herein called the Board"), GRACE 

LINE INC., a corporation organized under the laws of the State of 
Delaware (herein called the "Owner") and the BETHLEHEM STEEL 
COMPANY, a corporation organized under the laws of ‘the State of 
Pennsylvania (herein called the "Contractor"). 


WITNESSETH: 
WHEREAS: 


1. Pursuant to Sections 501(a) and 504 of the Merchant Marine 
Act, 1936, as amended (herein referred to as the "Act”), all of the 
applicable requirements of Title V of the Act, and other applicable 
provisions of law, the Owner, a citizen of the United States, has made 
application to the Board for a construction-differential subsidy to aid 


in the construction of three single screw combination cargo/, passenger - 
container vessels, MA Designation C4-S1- 49a (herein called the 
Vessels") to be used in the foreign commerce of the United States; and 
2. The Owner has represented and the Board has determined that 
(a) the Plans and Specifications with respect to the Vessels call for the 
construction of vessels which will meet the requirements of the foreign 
commerce of the United States, will aid in the promotion and develop- 
ment of such commerce, and be suitable for use by the United States 
for national defense or military purposes in time of war or national 
emergency; (b) the Owner possesses the ability, experience, financial 
resources, and other qualifications necessary to enable it to operate 
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and maintain the Vessels; and (c) the granting of the aid applied for is 
reasonably calculated to replace worn-out or obsolete tonnage with 
new and modern ships, or otherwise to carry out effectively the purposes 
and policy of the Act; and 

3. The Board has approved the Plans and Specifications for the 
construction of the Vessels as submitted by the Owner; and 

4. The Board has submitted the Plans and Specifications for 
the construction of the Vessels to the Department of the Navy and has 
received the required approval thereof; and 

5. The Owner, in accordance with Section 504 of the Act, desires 
to finance its portion of the cost of the construction of the Vessels; and 
in accordance with the Owner's application, the Board has permitted 
the Owner to obtain and submit to the Board competitive bids from 
domestic shipyards for such work and the Board considers the bid of 
the shipyard, in which the Owner desires to have the Vessels constructed, 
fair and reasonable; and the Board has approved such bid and desires 
to become a party to the contract for the construction of said Vessels 
and has, by a contract issued simultaneously herewith, agreed to pay 
a construction- differential subsidy in an amount determined by the 
Board in accordance with Section 502 of the Act. 

NOW, THEREFORE, in consideration of the premises and of the 
mutual promises hereinafter set forth, the parties hereto agree as 
follows: 


SPECIAL PROVISIONS 
ARTICLE I. General Statement of Work. (a) The Contractor 
shall furnish all labor and material and shall perform all work 
necessary to construct, build, complete and deliver, at its own risk 


and expense, the three Vessels in strict accordance with the Plans and 
Specifications referred to in Article II hereof, and will do everything 
required of the Contractor by this Contract (these Special Provisions, 
the General Provisions attached hereto and made a part hereof, and 
the Plans and Specifications), including the installation of any out- 
fitting and equipment which the Plans and Specifications provide 


19 


shall be furnished by the Owner and including the development of 
working plans all for the consideration of Fifty-Two Million, Six 
Hundred and Thirty Thousand, Nine Hundred and Eighty Dollars 
($52,630,980) (herein called the "Contract Price"), together with 
such additions and subject to such deductions as are herein provided. 
(b) The Vessels shall be identified as Maritime Administration 
Hull Nos. 91, 92, and 93, and Contractor's Hull Nos. 4585, 4586, and 
4587, and shall be constructed in the Contractor's plant or shipyard 
(hereinafter called the Shipyard"), located at Sparrows Point in the 
State of Maryland. Upon completion of the work with respect to each 


of the Vessels as required by this Contract, and after passing the tests 
provided for in the Plans and Specifications and in this Contract, each 
Vessel as so completed shall be delivered to the Owner by the Contractor, 
after five days notice to the Owner, alongside a safe and accessible pier 
at the Shipyard, where there must be sufficient water for the Vessel 
always to be afloat, custom to the contrary notwithstanding, free and 


clear of all liens and claims of every nature, except those arising out 
of the acts or omissions of the Owner, subject, however, to any 
guarantees provided in this Contract. Upon the completion, delivery 
and acceptance of each Vessel, the Owner shall give the Contractor a 
receipt for such Vessel and shall, within five days thereafter, remove 
or cause such Vessel to be removed from the Shipyard. 

(c) The work to be performed hereunder shall be commenced 
immediately, shall be prosecuted with due diligence, and shall be 
completed and delivery of the Vessels (in all respects complying with 
the terms of this Contract, including both Special and General Provisions 
hereof, and with the Plans and Specifications) shall be made as to MA Hull 
No. 91 on or before the date 775 days after the date of this Contract, 
as to MA Hull No. 92 on or before the date 836 days after the date of 
this Contract, and as to MA Hull No. 93 on or before the date 928 days 
after the date of this Contract. : 
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ARTICLE I. Plans and Specifications. The drawings or Plans 
and Specifications for the construction of the Vessels all as set forth, 
designated and described in Exhibit A attached to these Special 
Provisions and made a part hereof (herein collectively called the 
"Plans and Specifications") have, at or before the execution of this 
Contract, been identified by the signatures of the parties hereto and 
are hereby made a part hereof. 

ARTICLE Ill. Owner's Work. Changes in the Plans and Specifica- 
tions directed by the Owner shall not be performed by the Contractor 
unless approved by the Board and if performed by the Contractor 
without such approval shall not constitute the basis for a change in 
the Contract Price or other claim against the Owner or the Board. 

ARTICLE IV. Payment of Contract Price. (a) Progress pay- 
ments on account of the Contract Price set out in Article I hereof, 
as adjusted, shall be made to the Contractor by the Owner and the 
Board as the contract work progresses at monthly or at such other 
intervals as the parties agree and as follows: 

(i) The Board shall pay the Contractor fifty per cent 

(50%) and the Owner shall pay fifty per cent (50%) of each 

progress payment on account of the Contract Price set out in 

Article I(a) hereof (excluding, however, the sum of One Hundred 

and Forty-Seven Thousand Dollars ($147,000) of the Contract 

Price for the national defense features incorporated in the 

Vessels), as such Contract Price (excluding national defense 

features) is increased or decreased on account of changes in 

the contract work, approved by the Board as eligible for 


construction-differential subsidy, and on account of the adjust- 
ments provided in Article VII of these Special Provisions, 
determined by the Board to be allocable to the said Contract 
Price (excluding defense features). 
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(ii) The Board shall pay the Contractor one hundred per 
cent (100%) of that portion of each progress payment ou account 
of One Hundred and Forty-Seven Thousand Dollars ($147,000) of 
the Contract Price set out in Article I(a) hereof for the national 
defense features incorporated in the Vessels as said One Hundred 
and Forty-Seven Thousand Dollars ($147,000) is increased or 
decreased on account of changes in the plans and specifications 
of the national defense features and on account of the adjustments 
provided in Article VIII of these Special Provisions determined by 
the Board to be allocable to said One Hundred and Forty-Seven 
Thousand Dollars ($147,000) of the Contract Price. 

(iii) The Owner shall pay the Contractor one hundred per 


cent (100%) of that portion of each progress payment covering 


increases in the Contract Price set out in Article I(a) hereof on 
account of changes of the Owner approved by the Board as changes 
not eligible for construction-differential subsidy, as adjusted on 
account of the adjustments provided in Article VIII of these 
Special Provisions determined by the Board to be allocable to 
the Contract Price adjustment of said changes of the Owner not 
eligible for construction-differential subsidy. 

(iv) The Board shall pay the Contractor fifty per cent 
(50%) and the Owner shall pay the Contractor fifty per cent 
(50%) of any amounts not exceeding in the aggregate a total of 
Eight Hundred Eighty-eight Thousand Two Hundred Fifty-eight 
Dollars ($888,258.00) on account of any increases in the 
Contract Price pursuant to the provisions of Article 21(b) of 
the General Provisions of this Contract. The Owner shall pay 
the Contractor one hundred per cent (100%) of any amounts in 
excess of said Eight Hundred Eighty-eight Thousand Two Hundred 
Fifty-eight Dollars ($888,258.00) on account of any such 
increases. [/s/ W.J. McNeil, /s/ D.D. Strohmeier, 
/s/ Clarence G. Morse] 
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(b) Each of the progress payments herein provided in (a) above 
shall not exceed ninety-five per cent (95%) of the percentage of Contract 
Price (as adjusted) representing the percentage of contract work 
completed upon the basis of work performed and material for the 
contract work delivered to the Shipyard of the Contractor, as deter- 
mined by the Board; provided that the Board and Owner shall, on such 
terms and conditions as the Board may prescribe, include as part of 
the value of the work performed on the Vessels, work performed by any 
subcontractor on materials, machinery or equipment to be installed 
in the Vessels although not yet delivered, if the title to such materials, 
machinery, or equipment included as part of the value of the work 
done on the Vessels shall have vested in the Shipyard, subject, however, 
to the subcontractor agreeing to bear the risk of loss of such materials, 
machinery, or equipment until delivered to the Shipyard. 

(c) Payment of the balance of the Contract Price, as adjusted 
by the Board and by the Owner in the percentages provided in paragraph 
(a) of this Article IV shall be made as follows: 1.25% of the Contract 
Price 90 days after acceptance of the first Vessel by the Owner; 

1.25% of the Contract Price 90 days after acceptance of the second 
Vessel by the Owner; 2.5% of the Contract Price 180 days after 
acceptance of the third Vessel by the Owner or 30 days after the final 
Contract Price has been determined, whichever is the later. 

(d) No payments shall be made except on bills, vouchers, or 
invoices submitted in such number or form and executed and attested 
in such manner as shall be prescribed by the Owner with the approval 
of the Board. 

ARTICLE V. Inspection and Audit. The books, files, and all 


other records of the Contractor and of any holding, subsidiary, 
affiliated or associated company, shall at all times be subject to 
inspection and audit by representatives of the Board. 

The Vessels and the Shipyard of the Contractor shall at all times 
be subject to inspection by the Boa’ and the Owner. 
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ARTICLE VI. Liquidated Damages. The per day liquidated 
damages provided for in Article 6 of the General Provisions of this 
Contract are, for the account of the Owner, as follows: 

(i) with respect to the first Vessel, the sum of $1,000 per 
day for the first one hundred and eighty days of such delay, and 
$5,000 per day thereafter; : 

(ii) with respect to the second Vessel, the sum of $1,000 
per day for the first ninety days of such delay, and $5,000 per 
day thereafter; 

(iii) with respect to the third Vessel, $5,000 per day; 

and for the account of the Board the sum of $200 per Vessel per day. 

ARTICLE VII. Performance and Payment Bonds. (a) The dollar 

sum of the performance bond provided for in Article 22 of the General 


Provisions of this Contract is Ten Million Dollars ($10,000,000). 
(b) The dollar sum of the payment bond provided for in Article 22 


of the General Provisions of this Contract is Two Million Five Hundred 


Thousand Dollars ($2,500,000), regardless of the number of vessels 


covered by this Contract. 

ARTICLE VIII. Insurance on the Vessels and Material. (a) From 
the time the first material destined for inclusion as a part of the 
Vessels becomes at risk at the Shipyard and until the Vessels have been 
physically delivered and accepted by the Owner, the Vessels and all 
materials, outfit, equipment and appliances to be installed on or in the 
Vessels, including all materials, outfit, equipment and appliances 
provided by the Owner for and used, or to be used in the construction 
thereof, shall, at the expense of the Contractor, be kept fully insured 
under full form (including pre-keel) Marine Builder's Risk Policies, 
including loss or damage caused by strikers, locked-out workmen, or 
persons taking part in labor disturbances, or riot or civil commotion, 
war risk policies and protection and indemnity policies or clauses, 
including loss of life and personal injury. The amount of insurance 
shall be the value at risk at the Shipyard as determined by the 
Contractor but not less than the aggregate of the amounts paid to the 
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Contractor by the Owner and the Board plus the value as determined 
from time to time by the Owner, of any materials, outfit, equipment and 
appliances furnished by the Owner. The terms of the policies, and the 
insurance companies, underwriters, or underwriting funds shall at all 
times be satisfactory to the Owner and the Board. All policies of 
insurance shall be taken out in the name of the Contractor and the 
Owner and the United States of America, and all losses under such 
policies shall be made payable to the Board for distribution by it to 
itself, the Owner, and the Contractor, as their respective interests may 
appear. All cover notes and policies, with all premiums or other 
charges prepaid, shall be delivered to the Board for its approval and 
custody. Policies, if not in conformance herewith, shall be surrendered 
and cancelled upon direction of the Board and new policies procured in 
conformance herewith. 

(b) In the event that war risk insurance premiums paid by the 
Contractor are increased during the period of the contract work, the 
Contract Price shall be increased by the amount of such premium 
increase over the rate applying on the date of opening bids and in the 
event that war risk premiums paid by the Contractor are decreased, 
the Contract Price shall be decreased by the amount of such premium 
decrease. 

ARTICLE IX. Fuel Oil Consumption Guarantee. (a) The 
Contractor guarantees that the fuel oil consumption rate for the Vessels 
using 615 psig 905 F total temperature steam condition at the super- 
heater outlet, and when developing 18,000 total shaft horsepower in 
accordance with the conditions stipulated in the specifications for sea 
trials shall not exceed 0.539 pounds of fuel oil per shaft horsepower 
per hour. 


(b) The actual fuel consumption per shaft horsepower per hour 
shall be measured on an economy trial of the first Vessel constructed 
under this Contract and will be corrected to a standard of 18,500 btu's 
per pound of fuel oil and for specified heat balance conditions, and such 
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corrected fuel rates will be used in computing the following adjustments 
for fuel rates with respect to each Vessel to be delivered hereunder, it 
being understood that while only the first Vessel shall be subjected to 
such economy trial, the adjustments for fuel rates shall apply to each 
Vessel delivered: 

(i) Inthe event the corrected fuel consumption rate shall 
exceed said guarantee fuel oil consumption rate under the 
conditions previously stipulated the Contractor shall pay 
to the Owner as liquidated and agreed damages, and not 
as a penalty, an amount equal to $40,000.00 for each interval 
of one one-hundredth (0.01) of a pound of fuel oil per shaft 
horsepower per hour, or pro rata for each fraction thereof, 
by which the corrected fuel oil consumption rate shall 
exceed 0.544 pounds of fuel oil per shaft horsepower per hour. 
In the event the corrected fuel oil consumption rate is less 
than the guaranteed fuel oil consumption rate under the 
conditions previously stipulated, a premium shall be paid 
by the Owner to the Contractor, said premiums to be an 
amount equal to $20,000.00 for each interval of one one- 
hundredth (0.01) of a pound of fuel oil per shaft horsepower 
per hour, or pro rata for each fraction thereof, by which 
the corrected fuel oil consumption rate is less than 0.534 
pounds of fuel oil per shaft horsepower per hour. 

ARTICLE X. Renegotiation. (a) To the extent required by law, 
this Contract is subject to the Renegotiation Act of 1951 (P.L. 9, 82d 
Cong., 65 Stat. 7) as amended (P.L. 764, 83d Cong., 68 Stat. 1116; 

P.L. 216, 84th Cong., 69 Stat. 447; P.L. 85-930, 85th Cong., 72 Stat. 
1789) and to any subsequent act of Congress providing for the renegotia- 
tion of contracts. Nothing contained in this clause shall impose any 
renegotiation obligation with respect to this Contract or any subcontract 


hereunder which is not imposed by an act of Congress heretofore or 
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hereafter enacted. Subject to the foregoing, this Contract shall be 
deemed to contain all the provisions required by Section 104 of the 
Renegotiation Act of 1951, and by any such other act, without subsequent 
contract amendment specifically incorporating such provisions. 

(b) The Contractor agrees to insert the provisions of this clause, 
including this paragraph (b), in all subcontracts, as that term is 
defined in Section 103g of the Renegotiation Act of 1951 or in any 
subsequent act of Congress providing for the renegotiation of contracts. 

ARTICLE XI. Amendments to General Provisions. 

(a) On page 5 of the General Provisions, add the following sub- 
article after sub-article 4(e): 

"(f) In the event the Specifications provide a Contract Price 
dollar allowance for specified material or equipment to be 
purchased by the Contractor upon direction of the Owner, 
with the approval of the Board, such purchases shall be 
made in conformity with the provisions of General Order 
No. 37 of the Federal Maritime Board. The Contract Price 
will be adjusted in accordance with the provisions of this 
Article 4 to the extent that the total of such purchases are 
greater or less than the allowance provided for in the 
Specifications." 

(b) With reference to page 25 and page 26 of the General 
Provisions, delete Article 21, "Patent Infringement" in its entirety 
and substitute in the place and stead thereof the following: 

"Article 21. Patent Infringement. (a) The Contractor shall 
be responsible for any and all claims against the Owner, 
the Board or the Vessel, for infringement of patent or 
patents in the construction or in the use of the Vessel 


as constructed by the Contractor (excepting claims arising 


out of material supplied to the Contractor by the Owner or 

the Board) and the Contractor shall defend, save harmless 

and indemnify the Owner, the Board, and the Vessel against 
all such claims and against all costs, expenses, charges, 
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and damages which the Owner, the Board, or the Vessel 
may be obligated to pay by reason thereof, including 
expenses of litigation, if any, provided that the foregoing 
shall not apply to inventions covered by application for 
United States Letters Patent which, during the performance 
of this contract, are being maintained in secrecy, under 
the provisions of 35 U.S.C., Sections 181- 188, nor shall 
the Contractor be obligated to indemnify the Board for any 
infringement of United States Letters Patent resulting 
from compliance by the Contractor with specific written 
instructions of the Board relating to patent matters or to 
indemnify the Owner or the Board for an infringement of 
United States Letters Patent resulting from the use or 
disposition of material furnished to the Contractor by the 
Owner or the Board; provided, further, that upon any such 
claim being made against said parties or any thereof, the 


Contractor shall be notified promptly of such claim and 
also of any suit brought in connection therewith and shall be 
given an opportunity to defend the same; and provided, 


further, that no payment on account of any such claim shall 
be made by the Owner or by the Board unless either with the 
consent of the Contractor or pursuant to the decree of a 
proper court or tribunal. 

"(b) Notwithstanding the provisions of Paragraph (a) 
of this Article 21, it is agreed that in the event Pan Atlantic 
Steamship Corporation or a subsidiary or the parent of 
such corporation secures or obtains exclusive rights under 
a United States patent covering a system for the movement, 
handling and carriage of cargo over both land and sea 
where one of the elements of such patented system is a 
cellular designed container ship and which system 
incorporates two or more of the following elements: 
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(i) cargo containers, (ii) latching devices whereby such 
containers may be stacked in or on, lifted to, or secured 

in or to ships, railroad flatcars, and/or truck chassis, 

(iii) specially designed truck chassis and/or railroad flat- 
cars to receive such containers, and (iv) specially designed 
gantry cranes for the loading and unloading of such containers 
aboard ship; said patent being secured pursuant to patent 
application on file with the United States Patent Office on 

the date of opening bids with respect to this contract, and 
should any claim be made against the Owner, the Board, 

the Vessel or the Contractor for infringement of such system 
patent on account of the construction of or use of the Vessel 
as constructed by the Contractor, the contract price shall 

be increased by the amount of any royalty agreed to by the 
Owner and the Board and paid by the Contractor to and 
accepted by Pan Atlantic Steamship Corporation, its parent 
or subsidiary as the case may be, in full discharge of any 
such claim, or in the event such royalty is refused, the 
contract price shall be increased by the amount of any 

final judgment against the Contractor for infringement 


of,any such system patent referred to in this paragraph. 


In the event any final judgment is secured against the Owner, 
the Board, or the Vessel or payments are made by the 
Owner or the Board for or on account of the infringement 
of any such system patent referred to in this paragraph, 
the provisions of Paragraph (a) as to indemnification shall 
apply to said judgments or payments provided, however, 
the contract price shall be increased accordingly in an 
amount equal to such indemnity payments." 
IN WITNESS WHEREOF, THE UNITED STATES OF AMERICA, 
represented as aforesaid, has caused this contract to be executed on 
its behalf in three counterparts the 26th day of February, 1960, 
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GRACE LINE INC. has caused this contract to be executed on its behalf 
in three counterparts the 26th day of February, 1960, and BETHLEHEM 
STEEL COMPANY has caused this contract to be executed on its behalf 
in three counterparts the 26th day of February, 1960, with the intent that 
each counterpart shall have full force and effect independently of the 
others, but full performance of one shall be full performance of all. 


ATTEST: 


[SEAL] 


/s/ James L. Pimper 
Secretary 


ATTEST: 
[SEAL] 


/s/ Robert C. Alsop 
Assistant Secretary 


ATTEST: 
[SEAL] 


/s/_E.J. O'Brien 
Asst. Secretary 


Approved as to form: 


/s/ John F. Harrell 

Assistant General Counsel 
Division of Construction Contracts 
Federal Maritime Board 


UNITED STATES OF AMERICA 
BY: FEDERAL MARITIME BOARD 


BY: /s/ Clarence G. Morse 
Chairman 


GRACE LINE INC. 


BY: /s/ W.J. McNeil 
President | 


BETHLEHEM STEEL COMPANY 


BY: /s/ D.D. Strohmeier 
Vice President 


(5) 
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EXHIBIT A 
Specifications for Cargo Passenger Ship for Grace Line Inc. - 
U.S. Maritime Administration Design C4-S1-49a - dated June 30, 
1959. 
Modification No. 1 - to Specifications for Cargo Passenger Ship 
for Grace Line Inc. - U.S. Maritime Administration Designation 
C4-S1-49a - dated September 18, 1959. 
Modification No. 2 to Specification for Cargo Passenger Ship for 
Grace Line Inc. - U.S. Maritime Administration Designation 
C4-S1-49a - dated October 15, 1959. 
Supplement No. 1 = to Specifications for Cargo Passenger Ships 
for Grace Line Inc. - U.S. Maritime Administration Designation 
C4-S1- 49a - dated September 25, 1959 and modifications thereto 
dated October 15, 1959. 


Contract Plans (as altered by the respective alterations dated 


September 18, 1959). 


GGS Co. Plan No. 
$5-0-54 - Fore Body Lines 


(6) 


$5-0-55 -Aft Body Lines 


$9-2-51 -General Arrangement, 'D' Deck and Below 
and Inboard Profile 


S9-2-52;Alt. 1 -General Arrangement, 'C" Deck and Above 
$11-11-51;Alt. 2 -Midship & Type Sections 


Guidance Plans (as altered by the respective alterations dated 


September 18, 1959. 


GGS Co. Plan No. 


$9-5-52 -Outboard Profile 
$11-11-53; 


Sheets 1 & 2, Alt. 2; 
Sheet 3, Alt. 1 -Steel Scantlings 


$16-5~-2 -Elevators & Conveyors, Typical Arrange- 
ments & Details 


S29-1-66 -Capacity Plan 
$30-0-51 -Arrangement of Stores, '"B" Deck 


S$33-1-51;Alt. 


S$33-1-52;Alt. 
$33-1-53;Alt. 
$33-1-54; 
S$33-1-55;Alt. 
S$34-1-56;Alt. 
$38-1-51; 


$39-1-51 
$40-1-1 
$40-1-2 
840-1-3 
S40-1-4 
S$40-1-5 
S$40-1-6 
$40-1-7 
S$40-1-8 
S$48-1-1 
$48-10-52 
S60-0-1; Alt. 1 


$62-1-1 
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-Arrangement of we Main Deck and 
"B" Deck Aft 

-Arrangement of eerie. "A" Deck 
-Arrangement of Quarters, Prom. Deck 
-Arrangement of Quarters, Sun Deck 
-Arrangement of Quarters, Bridge Deck 
-Arrangement of Galley, Pantries & Bar 


-Air Conditioning, Ventilation, Diagrams ~ 
and Equipment Lists (29 sheets) except as 
altered by Alteration 1, as to sheets 1, 3, 
5, 6, 8, 9, 11, 14, 15, 17, 18, 19 & 21. 


-Cargo Refrigerated Spaces, Deck Heights, 
Clearances & Insulation | 


-Arrangement of Machinery, Plan, Engine 
Room Floor 


-Arrangement of Machinery, Plan, 
Auxiliary Machinery Flat 


-Arrangement of Machinery, Plan, "B" 
and "C" Decks 


-Arrangement of Machinery, Plan, Main 
Deck and Above 


-Arrgt. of Machinery, Elevation, Stbd. 
Looking to C.L. 


-Arregt. of Machinery, Elevation, C.L. 
Looking to Port 


-Arrgt. of Machinery, Section at Fr. 129 
Looking Forward 


-Arrgt. of Machinery, Section at Fr. 129 
Looking Aft 


- Piping Diagrams (Sheets 1 to 25 inclusive) 
except as altered by Alteration 1 as to 
sheets 1, 1A & 11. 


-Heat Balance Diagram 


-Arrgt. of Electrical Equipment in 
Navigating & Electronic Spaces 


-Arrgt. of Main & Eee Switchboards, 
Front: View 
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$62-2-1 - Power Distribution Schematic Diagram 
(Sheets 1 & 2) 


S$63-1-1 -List of Motors and Controls except as 
altered by Alteration 1 as to sheets 1, 2, 
7,12, 13, 14&15 


$67-0-1; Alt. 1 -Antenna Arrangement (bound in Spec.) 
$93-0-51 -Fire Control Diagram 


Appendix A - Proposed Owner supplied equipment for - 
MA Design C4-S1-49a 


The following items, for which separate bid prices were required 
by the Specifications, are hereby made a part of the Specifications. 
(1) | Fabricate swimming pool sides and bottom with mild steel 
and cover with ceramic tile as specified in Section 2, 
Article 15 of the Specifications. 
Provide resin impregnated fiber glass insulated doors and 
plugs manufactured by Bailey Refrigeration Co., Inc., or 
equal, as specified in Section 4, Article 9 of the Specifications. 
Provide white plastic lifeboats in lieu of aluminum lifeboats, 
as specified in Section 16, Article 2 of the Specifications. 
Provide six (6) constant tension mooring winches and ac- 
cessories and make eliminations, as specified in Section 81, 
Article 6 of the Specifications. 


(5) Provide an actuated fin stabilizer system, complete with all 


structural work, hull fittings, etc., as specified in Section 
81, Article 4 of the Specifications. 

The following items, for which separate bid prices were required 

by the Specifications, are not made a part of the Specifications. 

(1) Exclude coating Monel swimming pool with epoxy of selected 
color, as specified in Section 2, Article 15 of the Specifica- 
tions. 

(2) Exclude providing insulated doors and plugs of composite 
materials (wood and plastic or metal and plastic) as 
manufactured by Eastern Cold Storage Co., Inc., or equal, 
as specified in Section 4, Article 9 of the Specifications. 
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Exclude providing wood gratings in cargo reefer spaces in 
lieu of pallet gratings, as specified in Section 7, Article 10 
of the Specifications. 

Exclude four (4) constant tension mooring winches and ac- 
cessories and for eliminations, as specified in Section 81, 
Article 6 of the Specifications. | 

Exclude provision for manual gantry crane controls only, 
in lieu of automatic controls, as specified in Section 81, 
Article kk 17 of the Specifications, but provide gantry 
crane controls as specified. [/s/ Clar. G: Morse, 

/s/ W.J. McNeil, /s/ D.D. Strohmeier] _ 

Exclude a cargo dehumidification system for container holds, 


as specified in Section 12, Article 16 of the Specifications. 


FEBRUARY 


ARTICLE 1. 
ARTICLE 2. 
ARTICLE 3. 
ARTICLE 4. 


ARTICLE 5. 
ARTICLE 6. 
ARTICLE 7. 


ARTICLE 8. 


ARTICLE 9. 


ARTICLE 10. 
ARTICLE 11. 
ARTICLE 12. 
ARTICLE 13. 


ARTICLE 14. 


ARTICLE 15. 


ARTICLE 16. 
ARTICLE 17. 


ARTICLE 18. 
ARTICLE 19. 
ARTICLE 20. 


, 1960 CONTRACT NO. FMB-104 


FEDERAL MARITIME BOARD 
GENERAL PROVISIONS 


Purpose 
Definitions 
Interpretation of Plans and Specifications 


Changes in Plans and Specifications and 
Adjustments of Contract Price for Changes 
Increasing or Decreasing Contract Work 


Extension of Time 
Liquidated Damages for Delay in Delivery 


Items of Material Furnished by the Owner 
and the Board - Receipt and Care - Delays 


Material and Workmanship - Domestic 
Preference 


Inspection - Approval of Plans 
Oil and Water 

Trials 

Additional Trials - Expenses 


Post Trial Inspection - Acceptance and 
Damages 


Guaranty Period - Liability for Defective 
Work or Material 


Report of Cost - Excess Profit - Sub- 
contractors 


Title 


Rights of Owner and Board in Respect to 
Engineering and Design Data 


Taxes 
Liens 


Injury to Employees and Others - Damage 
to or Loss of Property 


ARTICLE 21. 
ARTICLE 22. 
ARTICLE 23. 
ARTICLE 24. 


ARTICLE 25. 


ARTICLE 26. 


ARTICLE 27. 
ARTICLE 28. 
ARTICLE 29. 
ARTICLE 30. 
ARTICLE 31. 
ARTICLE 32. 
ARTICLE 33. 


ARTICLE 34. 
ARTICLE 35. 


ARTICLE 36. 
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Patent Infringement 
Performance and Payment Bonds 
Labor Provisions 


Eight-Hour Law - Overtime 
Compensation 


Prohibition Against Discrimination in 
Employment and Use of Convict Labor 


Contractor to Comply with all Laws and 
Regulations 


Computation of Time 

Optional Termination by the Board 
Events of Default of Contractor 

Action by Owner and Board Upon Default 
Default of Owner in Contract Payments 
Fees | 


Officials Not to Benefit Nor be 
Employed 


Assignment of Claims 


Appointment of Representatives of Owner 
or Board 


Disputes 
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Article 1. PURPOSE. -- These General Provisions form a part 
of the contract bearing the number designated upon the first index 
page hereof. 

Article 2. DETINITIONS. -- As used throughout this contract 
the following terms shall have the meanings set forth below: 

(a) The term "Board" means the Federal Maritime Board. 

(b) The term "Contractor" means the ship contractor who 
in this contract has contracted to perform the contract work. 

(c); The term "Owner" means the corporation which is 
designated as "owner" in the Special Provisions of this contract. 

(d)) The term "Vessel" means the new vessel or the several 
new vessels or each of such several new vessels, if this contract covers 
the construction of a new vessel or of several new vessels; or the 
vessel or the several vessels or each of the several vessels to be 
reconstructed or reconditioned, if this contract covers the reconstructing 
or reconditioning of a vessel or of several vessels. 

(e) The term "delivery date" means the date on which the 
Contractor delivers to the Owner the completed new vessel, or the 
respective date on which the Contractor delivers to the Owner each of 
the completed new vessels, or the date on which the Contractor delivers 
to the Owner the reconstructed or reconditioned vessel, or the respective 
date on which the Contractor delivers to the Owner each of the 
reconstructed or reconditioned vessels, depending upon whether this 
contract covers the construction of a new vessel, the construction of 
several new vessels, the reconstructing or reconditioning of a vessel, 
or the reconstructing and reconditioning of several vessels. 


(f) The term "contract delivery date" means the date or 


the respectiveidates provided in the Special Provisions for the delivery 
to the Owner by the Contractor of the completed new vessel or vessels 
or the reconstructed or reconditioned vessel or vessels, as bach date 
is extended pursuant to the terms of this contract. 
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(g) The term "material" includes but is not limited to any 
raw, in process or manufactured machinery, equipment, component, 
accessory, part, assembly or product of any kind which will be a direct 
material cost charge to the contract work. 

(h) The term "contract work" means all of the construction, 
reconstructing or reconditioning work to be performed by the Contractor 
pursuant to the provisions of the Special Provisions, the Plans and 
Specifications and the General Provisions of this contract. 

(i) The term "Shipyard" means the site of the contract 
work, that is, the Contractor's shipyard, plant, or other site or 
location as is specifically provided in this contract as the place of 
performance of the contract work. | 

(j) The term "the contract" or "this contract" means the 
contract bearing the number designated upon the first index page hereof 
and collectively includes the Special Provisions, the Plans and Specifica- 
tions and the General Provisions of said contract. 

(k) The term "subcontract" means any agreement (purchase 
order, requisition or other form of agreement) between the Contractor 
(or in the case of a subcontractor, between such subcontractor) and any 


third party excluding employees covering the performance of any of 


the construction, reconstructing or reconditioning on or for a vessel or 
portion thereof or for the manufacture or furnishing of any service 
directly for such construction, reconstructing or reconditioning. 
Article 3. INTERPRETATION OF PLANS AND SPECIFICATIONS. 
-- If any discrepancy, difference, or conflict exists between the 
Special Provisions or the General Provisions of this contract and the 
Plans and Specifications, then, to the extent of such discrepancy, 
difference, or conflict only, the Plans and Specifications shall be 
ineffectual and the said Special Provisions or General Provisions shall 
prevail; but in all other respects the Plans and Specifications shall 
be in full force and effect. If there is any conflict between the Special 
Provisions and the General Provisions as to such conflict the 
Special Provisions shall prevail. If there is any conflict between the 
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Plans and Specifications, as to such conflict the Specifications shall 
prevail; provided, however, any work called for by the Specifications 
and not shown on the Plans and any work shown on the Plans but not 
called for in the Specifications shall be performed by the Contractor 
as a part of the contract work. Any question as to whether the Plans 
and Specifications are in conflict with the Special Provisions or the 
General Provisions of this contract and any question as to any conflict 
or discrepancy between the Plans and Specifications themselves, or 
between the Special and the General Provisions, shall be brought to the 
attention of the Owner by the Contractor; in such cases specific 
directions, approved by the Board, shall be given in writing by the 
Owner to the Contractor and the Contractor shall comply with such 
directions. 

Article 4.. CHANGES IN PLANS AND SPECIFICATIONS AND 
ADJUSTMENTS OF CONTRACT PRICE FOR CHANGES INCREASING 
OR DECREASING CONTRACT WORK. -- 

(a) The Contractor shall not depart from the requirements 
of the Plans and Specifications without prior written authorization by 
the Owner, approved by the Board. In making application to the 
Owner for approval of a change in the Plans and Specifications, the 
Contractor shall set forth clearly the reasons for and the advantages 
of such change and shall submit its preliminary estimate of the change 
in cost, weight, moments and centers and delay in delivery of the 
Vessel, which estimate shall be accompanied by a full description of 
the completed work which would be eliminated or would have to be 
modified, of the acquired material which would not be used if the change 
is approved and of the effect, if any, of the proposed change upon any 
guarantee of the Contractor under this contract. The Owner shall 
consider the Contractor's request with all expedition and dispatch and 
shall present promptly all relevant data to the Board for approval, 
together with the Owner's recommended approval or disapproval of 
the Contractor's request. The Owner shall advise the Contractor in 


writing of its decision on the Contractor's request, as approved by 
the Board. 
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(b) The Owner, with the approval or authorization of the 
Board, may direct any change in the Plans or Specifications effecting a 
deduction from or an addition to the contract work set out therein within 
the general scope thereof; provided, however, if a directed change in 
the Plans and Specifications affects a specific guarantee set out in the 
Specifications or in the Special Provisions and such effect is noted by 
the Contractor in its estimate of the change the guarantee will be 
modified to the extent determined by the Board. The Contractor shall 
proceed promptly with all changes authorized or directed by the Owner, 
and approved or authorized by the Board, as provided in this Article 4; 
provided, however, if the Board determines that the performance of the 
increased work incident to a major change will subject the Contractor 
to damages from the consequent delay of other work of the Contractor 
then under contract, the Contractor shall not be required to proceed 
with such additional work unless the Owner agrees to pay to the 
Contractor such damage costs as determined and approved by the Board. 

(c) The Owner may, in connection with the consideration of 
a proposed change in the Plans and Specifications, initiated by the Owner, 
and, if such proposed change makes a major change in the Plans or 
Specifications, with the approval of the Board, request the Contractor 
to submit to the Owner the Contractor's preliminary estimate of the 
change in cost, weight, moments and centers and delay in delivery of 
the Vessel which estimate shall be accompanied by a full description 
of the completed work which would be eliminated or would have to be 
modified, of acquired material which would not be used if the change is 
approved and of the effect, if any, of the proposed change on any 
guarantee of the Contractor under this contract and if the change is a 
major change the damage cost referred to in 4(b) above. Said detailed 
estimate shall be submitted to the Owner within the time determined 
by the Board to be reasonably required for the preparation of such 
estimate. The Owner and the Board shall consider such preliminary 
estimate. Within a reasonable time the Contractor shall be directed to 
proceed by the Owner, as approved by the Board, or shall be advised 
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by the Owner that the proposed change will not be directed. In the event 
the proposed change is not directed, and the Board determines that the 
change proposed was a major change in the contract work, the Contractor 


shall be reimbursed for the engineering and estimating costs involved 
as determined by the Board. 
(a) Promptly and within a reasonable time as determined 


by the Board after receipt of directions from the Owner, as approved 
or authorized by the Board, to make a change in the Plans and Specifica- 
tions, or authorization by the Owner as approved or authorized by the 
Board of a change in the Plans and Specifications requested by the 
Contractor, the Contractor shall furnish to the Owner, in writing, a 
statement of its detailed estimate of the net increase or decrease in 
the cost of the contract work and probable delay in delivery of the 
Vessel to result from such change. In the event the Contract Price 
is subject to adjustment on account of changes in labor and material 
indices (escalation), the labor cost included in the preparation of such 
estimate shall be calculated on the basis of the Contractor's average 
hourly earned rates for direct labor in effect during the "base month" 
designated in the Article in the Special Provisions providing for the 
adjustment of Contract Price for increase or decrease in labor costs. 
(e) The Owner shall transmit such statement to the Board 
which shall consider the Contractor's statement and on the basis thereof 
and on the basis of such other evidence as the Board may deem relevant 
shall, as soon as practicable, approve or disapprove the Contractor's 
estimate. The Owner shall promptly notify the Contractor of the Board's 
approval or disapproval of the Contractor's estimate. Notwithstanding 
a dispute in connection with the Contractor's estimate of the cost of a 
change, the Contractor shall, nevertheless, proceed promptly with the 
work covered by such directed or approved change. One hundred and 
ten per cent (110%) of the net increase in estimated cost, if any, resulting 
from all change cost estimates, as approved or as finally determined, 
shall be added to Contract Price as an adjustment thereof. In the event 
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of a net decrease in contract cost in the total of all such cost estimates 
the Contract Price shall be reduced by the amount of such net decrease. 
Article 5. EXTENSION OF TIME. -- (a) In case of any delay 
caused by the Owner, by the Board, or by any other agency or 
instrumentality of the United States, or by any one or more of them, or 
in the case of the occurrence of any cause of delay beyond the control 
of the Contractor, including without limitation, Government priorities, 
intervention by or delays caused by civil, naval, or military authorities, 
acts of God (other than ordinary storms or inclement weather conditions), 
earthquakes, explosions, lightning, flood, fire, strikes, or other industrial 
disturbances, riots, insurrections, war, sabotage, vandalism, blockades, 
embargoes, epidemics, written notice thereof and of the anticipated 
effect thereof, when knowledge thereof has come to the Contractor, 
shall be given promptly by the Contractor to the Owner. Within twenty 
(20) days (or such longer period as the Owner may allow) after such 
cause of delay has ceased to exist, the Contractor shall furnish to the 
Owner a statement of the actual delay resulting from such cause. The 
Owner shall submit the Contractor's statement to the Board together 
with any information and comments it deems relevant for the Board's 


use in determining whether such delays were caused by any cause set 
out in this Article 5(a). 

(b) On the basis of the statements and information furnished 
to the Owner by the Contractor, which the Owner shall transmit to the 


Board, in regard to change in delivery as provided in paragraph (a) 

of Article 4 of these General Provisions and as provided in paragraph 
(a) of this Article 5, and on the basis of such other evidence as the 
Board shall deem relevant, the Board shall determine the number of 
days that the date provided in the Special Provisions for the delivery 
date of the Vessel shall be advanced or extended by reason of a change 
in Plans and Specifications or caused by a cause set out in paragraph (a) 
of this Article 5; provided, however, that no extension of delivery date 
shall be granted on account of the delay of subcontractors (including 
material suppliers) unless such delay was due to causes beyond the 
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control of the subcontractor including the specific causes enumerated 
in paragraph (a) of this Article 5. 
(c) The determination of any and all extensions of time 


for delivery of the Vessel provided for in paragraph (b) of this Article 


5 shall be postponed, without prejudice to the rights of the Contractor 
or the Owner, until the Vessel has been delivered. 

Article 6. LIQUIDATED DAMAGES FOR DELAY IN DELIVERY.-- 
(a) In the event the Contractor fails to deliver the Vessel on or before 
the delivery date provided in the Special Provisions, as said contract 
delivery date may be extended pursuant to Article 5 of these General 
Provisions, the Owner and the Board will suffer damages which are 
difficult of ascertainment, so that it is agreed by the Contractor and 
the Owner and the Board that the sum set out in the Special Provisions 
as the per day liquidated damages represents the damages to the 
Owner and the Board for each day of delayed delivery, and the Contractor 
shall pay to the Owner and the Board in discharge of its obligation to 
the Owner and the Board for its failure to deliver the Vessel on the 
contract delivery date as such date has been extended pursuant to the 
provisions of this contract, liquidated damages, and not as a penalty, 
the said sum as per day liquidated damages, for each calendar day or 
part thereof elapsing from the contract delivery date until the delivery 
date of the Vessel. The payment of such liquidated damages shall not 
affect any other rights or remedies of the Owner or the Board hereunder 
as to matters other than the date of delivery. Such liquidated damages 
shall not be considered as an allowable item of cost in the determination 
of profit under the provisions of Article 15 of these General Provisions. 

Article 7. ITEMS OF MATERIAL FURNISHED BY THE OWNER 
AND THE BOARD - RECEIPT AND CARE - DELAYS. -- (a) The 
Owner and the Board reserve the right to furnish to the Contractor 
items of material required for the contract work on the Vessel which 
pursuant to the Special Provisions or the Plans and Specifications are 
to be furnished by the Contractor, in which event the Contract Price 
shall be adjusted pursuant to the provisions of Article 4 of these 
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General Provisions (and in the event the Contract Price is subject to 
adjustment for changes in labor and material indices (escalation) 
appropriate revisions shall be made in the quarterly material quotas 

set out in the Special Provisions). The Owner and the Board shall pay 
to the Contractor the costs of the Contractor, as determined by the 
Board resulting from delay in delivery of such item of material, furnished 
by the Owner or the Board beyond the time the Contractor would have 
secured the delivery of said item to the shipyard if it had been furnished 
by the Contractor, provided, however, in determining such delay in 
furnishing such item of material the Owner or the Board shall be 
entitled to an extension of delivery time for the causes of delay provided 
in Article 5 of these General Provisions (excluding, however, delays 
caused by the Owner or the Board). In connection with the determination 
of the Board referred to herein, the Owner may submit comments and 
information in regard to Contractor's claim which shall be considered 
by the Board. 

(b) The Contractor shall, as a part of the contract work, at 
its own risk, receive, inspect, check, store, protect, insure and install 
aboard the Vessel all of the items of material to be furnished to the 
Contractor by the Owner pursuant to the Plans and Specifications or 
the Special Provisions, or paragraph (a) of this Article 7. 

(c) Should the Owner, with the approval of the Board, direct 
the Contractor to receive, inspect, check, store, protect, insure, or 
install additional items of material furnished to the Contractor by the 
Owner, or by the Board, which are in excess of the items to be 
furnished by the Owner to the Contractor pursuant to the Plans and 
Specifications or the Special Provisions, the cost of the services per- 
formed in connection with such additional items of material shall be 
treated as a change pursuant to Article 4 of these General Provisions. 

(d) If the Owner, as approved by the Board, so directs, 
all or any of the items of material to be furnished by the Owner pursuant 
to the Plans and Specifications or the Special Provisions shall be 
furnished by the Contractor and the furnishing of such items of 
material shall be treated as a change pursuant to Article 4 of these 
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(e) In the event the Specifications provide that the Owner 
or the Board shall furnish to the Contractor specified items of 
material on or before the specific dates set out therein, or as such 
dates may be changed or extended by the agreement of the parties, 
the Owner and the Board shall pay to the Contractor the costs of the 
Contractor, as determined by the Board, resulting from a failure of 
the Owner and the Board to deliver such items on or before the 
respective delivery date therefor as it may be changed or extended; 
provided, however, that in the event of a delay in the furnishing of 
such items of material by the Owner or the Board, the Owner and the 
Board shall be entitled to an extension of delivery time for the causes 
of delay provided in Article 5 of these General Provisions, excluding, 
however, delays caused by the Owner or the Board. 

Article 8. MATERIAL AND WORKMANSHIP - DOMESTIC 
PREFERENCE.-- (a) All of the contract work shall be performed by 
the Contractor in compliance with the requirements of the American 
Bureau of Shipping and all Government and other agencies having 
jurisdiction over the contract work; provided, however, in the event 
there is a change in such requirements subsequent to a date one month 
prior to the date of opening bids which increases or decreases the 
contract work the contract price shall be adjusted pursuant to the 
provisions of Article 4 of these General Provisions. 


(b) ‘Unless otherwise specifically provided in the Plans 


and Specifications, all workmanship and material incorporated in the 
Vessel are to be new and of a suitable grade of their respective kinds 
for their purpose. Where items of material are referred to in the 
Plans and Specifications as "equal to" any particular standard, the 
Board shall decide in case of dispute, the question of equality. Such 
decision shall be subject to the provisions of Article 35 of these 
General Provisions. When required by the Plans and Specifications 
or when called for by the Owner, the Contractor shall furnish to the 
Owner for its information the names of the manufacturers of the 
principal items of machinery or other equipment that it contemplates 
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incorporating in the contract work. When required by the Plans and 
Specifications or when called for by the Owner, the Contractor shall 
furnish the Owner with complete information concerning the material 
which it contemplates incorporating in the contract work. 

(c) In the performance of the contract work the Contractor, 
subcontractors, materialmen, or suppliers shall use so far as practicable, 
only articles, materials, and supplies of the growth, production or 
manufacture of the United States as defined in Paragraph K, Section 401 
of the Tariff Act of 1930. : 

Article 9. INSPECTION - APPROVAL OF PLANS. -- (a) All 
material and workmanship (except as otherwise provided in the Plans 
and Specifications) shall be subject to inspection, by representatives 
of the Owner, of the Board, of the American Bureau of Shipping and of 
all Government agencies having jurisdiction in the premises at any 
and all proper times during manufacture and during the performance 
of the contract work at any and all places where such manufacture and 
performance of contract work are carried on. 

(b) The Contractor shall furnish promptly, without additional 
charge, all reasonable facilities and material, including suitably furnished 
offices (to be at least equivalent to the offices of the Contractor's 


employees of comparable responsibility) with light, heat and air 
conditioning, as required by climatic conditions, telephones, desks, 


drawing tables, and filing cabinets, necessary for the safe and convenient 
administration of the inspections, tests and audits that may be required 
by the representatives of the Owner and of the Board referred to in 
paragraph (a) of this Article 9. 
(c) Blueprints of all working plans as they are prepared 
during the progress of the contract work shall be submitted (in such 
numbers as may be required by the Specifications) to the Owner's and 
the Board's representatives who shall promptly take appropriate 
action. Until working plans covering the contract work have been 
approved by the Owner and the Board commencement of such work shall 
be at the Contractor's own risk. 
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(ad) All comment of the Board as to inspection shall be 
made to the Contractor through the Owner. The Owner shall promptly 
pass on all work and material conforming to the requirements of this 
contract, and shall promptly reject all work and material not conforming 
to the requirements of this contract. Such rejected workmanship shall 
be satisfactorily corrected and such rejected material shall be satis- 
factorily replaced or, with the approval of the Owner, corrected to 
conform to the requirements of the Plans and Specifications and of 
this contract with proper material without charge therefor, unless 
such work or material shall have been furnished by the Owner or the 
Board, in which event the remedying of such defective work, or the 
replacing of such defective material, if performed by the Contractor, 
shall be treated as a change pursuant to Article 4 of these General 
Provisions. The Contractor shall promptly segregate and remove 
such rejected material. 

(e) All inspection and tests by the Owner and the Board 
shall be performed in such manner as not unnecessarily to delay the 
contract work. 

Article 10. OIL AND WATER. -- The Owner, in addition to 
Contract Price, shall pay the Contractor for the lubricating oil, diesel 
oil, fuel oil and fresh water left on board the Vessel in storage tanks 
at the delivery and acceptance of the Vessel at the prevailing market 
prices at the time and place of such delivery. 

Article 11. TRIALS. -- The Vessel shall have the trials and 
tests provided in the Plans and Specifications, in the Special Provisions 
and in these General Provisions. All expenses of such trials and tests 
including subsistence and lodging of all persons on the Vessel reasonably 
necessary for the trials and tests shall be borne by the Contractor, and 
all such expenses of persons on the Vessel not reasonably necessary 


for the trials and tests but who are on board pursuant to written request 
of the Owner or the Board for their purposes, shall be handled as a 
change pursuant to Article 4 of these General Provisions. Sea trials 
will be conducted under the supervision of the Maritime Administration's 
Trial Board. 
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Article 12. ADDITIONAL TRIALS - EXPENSES. -- If, at and 
upon the trials required by the Plans and Specifications, by the Special 
Provisions and by the General Provisions, there shall be any failure of 
the Vessel to meet the applicable requirements of the Plans and Specifica- 
tions, the Special Provisions and these General Provisions, the 
Contractor shall be entitled to make further trials, sufficient in number, 
as determined by the Board, to demonstrate the compliance with the 
Plans and Specifications, the Special Provisions and these General 
Provisions; provided the expenses of such additional trials shall be 
governed by the provisions of Article 11 of these General Provisions. 

Article 13. POST TRIAL INSPECTION - ACCEPTANCE AND 
DAMAGES. -- After the trials required by the Plans and Specifications, 
by the Special Provisions and by these General Provisions, or directed 
by the Owner, as approved by the Board, as a change, have been 
completed the Vessel shall be returned to the Shipyard, and in cases 
where the performance is in question, the machinery of the Vessel 
shall be opened up for post trial inspection and examination, as 
required. Any weakness, deficiency, failure, breaking down or 
deterioration in material or workmanship furnished by the Contractor 
in the performance of the contract work (herein called defects) shall be 
corrected by and at the expense of the Contractor, whose responsibility 
it shall be to demonstrate that the correction has been effective and 
that the corrected work complies with the requirements of the Plans 
and Specifications, after which the machinery shall be closed and 
connected ready for service; provided, however, that if the requirements, 
conditions and guarantees of the Special Provisions, these General 
Provisions and the Plans and Specifications and changes thereto have 
been met, except for defects for which money damages are provided 
for in the Plans and Specifications or in the Special Provisions or 
except for those defects which are adjusted by mutual agreement, the 
Owner shall accept the Vessel subject to the provisions set forth in 
Article 14 of these General Provisions. | 
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Article 14. GUARANTY PERIOD - LIABILITY *OR DEFECTIVE 
WORK OR MATERIAL. -- (a) Notwithstanding any inspection or failure 
to reject by the Owner or any regulatory body pursuant to Article 9 of 
these General Provisions, if at any time within six (6) months after the 
delivery of the Vessel any weakness, deficiency, defect, failure, breaking 
down or deterioration in workmanship or material furnished by the 
Contractor in performing the contract work (herein called "defective 
workmanship" or "defective material") shall appear or be discovered, 
such defective workmanship or defective material shall be made good, 
at the Contractor's expense, to the requirements of the Plans and 
Specifications and of this Contract; provided, however, the Contractor 
shall not be responsible for the cost of correcting such defective 
workmanship or material to the extent that it is due to ordinary wear 
and tear or to the extent increased by the negligence or other improper 
act of the Owner or any operator of the Vessel or of any other person 
other than the Contractor or its subcontractors during said period. 

The liability of the Contractor whether to the Owner or to the Board 
under this contract on account of such defective workmanship or 
defective material shall not extend beyond the actual repair or replace- 
ment thereof. The Contractor shall not be liable to the Owner or the 
Board for any damage to such Vessel or its equipment or cargo or 
other property of the Owner or the Board or for consequential damages 
of the Owner or of the Board arising out of such defective workman- 
ship or defective material, except that in the event any defective work- 
manship or defective material in any item of machinery or equipment 
furnished by the Contractor or any defective workmanship or defective 
material furnished by the Contractor in the performance of work upon 


any of the Vessel's machinery or equipment, causes any damage to 
such item of machinery or equipment the Contractor shall be liable 


not only for the cost of correcting or repairing such defective work- 
manship or defective material, but also shall be liable for the cost of 
correcting or repairing such damage to such item of machinery or 
equipment caused by such defect. Any work required to be performed 
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pursuant to the provisions of this Article 14 shall be carried out, if 
practicable and at the Owner's option, at the Shipyard of the Contractor. 
The Owner may, however, have such work performed at any port 
satisfactory to it and in that event the Contractor shall be liable to 

the Owner for the expense thereof at the commercial rates prevailing 
in such port area, including the cost of dockage of the Vessel, if 
necessary. Should the Contractor so desire, it may have an engineer 
on board the Vessel for the respective guarantee period who shall have 
full opportunity to observe and inspect the working of the Vessel in all 
its parts, but without any directing or controlling authority over the 
Vessel. In computing the guarantee period from the date of the Owner's 
acceptance of the completed vessel there shall be excluded any time 

the Vessel is prevented from entering or is taken out of service on 
account of any defective workmanship or defective material for which 
the Contractor is responsible, as herein provided. 

(b) The Owner shall notify the Contractor of any defective 
workmanship or defective material or damage for which the Contractor 
is liable pursuant to paragraph (a) above, discovered or appearing 
within the guarantee period. In the event the Owner proposes the repair 
or correction of the defect or damage before the Vessel reaches its 
next continental United States port, notice shall be given to the Contractor 
within five (5) days after the discovery of the defect or damage and 
before repair, otherwise notice shall be given five (5) days after the 
Vessel next reaches a continental United States port and before the 
defect or damage is repaired or corrected. Whenever practical (taking 
into consideration the necessity of keeping the Vessel on schedule) 
the Contractor shall be given an opportunity to inspect the defective 
workmanship, defective material, or damage before it is remedied. 

The responsibility of the Contractor for defective workmanship, 
defective material or damages pursuant to this Article 14 shall be 
determined by the Owner. : 
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(c) A final guarantee survey of the Vessel shall be 
conducted by the Maritime Administration's Guarantee Survey Board at 
the Expiration of the guarantee period, or as soon thereafter as the 
Owner shall deem practicable, but not later than six (6) months after 
the expiration of such guarantee period. Such survey shall be based 
on the defective workmanship and defective material in the contract 
work appearing or discovered during the guarantee period. In the 
event that the Vessel is not available for the guarantee survey on or 
before the end of the guarantee period, the Owner promptly shall 
submit a list of all of the defective workmanship and defective material 
in the contract work appearing or discovered during the guarantee 
period, to the Board with a copy to the Contractor. Such survey shall 
be held at such port in the United States as the Owner designates and 
seven (7) days written notice of time and place for such final guarantee 
survey Shall be given to the Contractor by the Owner. 


(d) At the end of the guarantee period herein provided, 


the Contractor agrees to transfer and assign to the Owner as to any 
item of material installed in the Vessel the guarantee rights of the 
Contractor against the vendor of such item of material where under 
the terms of such vendor's guarantee the vendor's obligations extend 
for a period beyond the guarantee period herein set forth; provided, 
the Contractor may exclude from such assignment any rights against 
the vendor in favor of the Contractor for defects and damages within 
the six months’ guarantee period. 

Article 15. REPORT O¥ COST - EXCESS PROFIT - SUBCON- 
TRACTORS. -- (a2) The Contractor agrees, pursuant to the provisions 
of Section 505(b) of the Act: 

(1) To make a report under oath to the Board upon 
completion of this contract, setting forth in the form prescribed 
by the Board the total Contract Price, the total cost of per- 
forming the contract, the amount of the Contractor's overhead 
charged to such cost, the net profit, determined pursuant to 
the Board's Regulations as provided in subparagraph (4) below, 
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and the percentage such net profit bears to the Contract Price, 
and such other information as the Board shall prescribe. 

(2) To pay to the Board profit, as determined by the Board, 
in excess of ten per cent (10%) of the total Contract Prices of 
all its contracts and subcontracts subject to Section 505(b) of 
the Act, as are completed by the Contractor within the income 
taxable year, which such amount or amounts shall become the 
sole property of the United States provided; however, if there 
is a net loss on all such contracts and subcontracts completed 
by the Contractor within any income taxable year, such net loss 
shall be allowed as a credit in determining the excess profit, 
if any, for the next succeeding income taxable year; provided, 
further, that if such amount is not voluntarily reported and paid, 
the Board shall determine the amount of such excess profit 
and collect it in the same manner that other debts due the 
United States may be collected. 

(3) That the books, files and all other records of the 
Contractor, or any holding, subsidiary, affiliated, or associated 
company, shall at all times be subject to inspection and audit 
by any person designated by the Board for the purposes of this 
Article 15. 3 

(4) That the amount of profit derived by the Contractor 
from the performance of the contract work shall be determined 
in accordance with the "Regulations Prescribing Method of 
Determining Profit, as Revised by the Federal Maritime Board 
and Maritime Administration, U.S. Department of Commerce - 
July 21, 1952" and amendments thereto through August 12, 1954 
and such further amendments thereto prior to the date for the 
opening of bids pursuant to which this contract was awarded. 

(5) To make no subdivision of any contract or subcontract 
for the same article or articles for the purpose of evading the 
provisions of this Article 15. 


52 


(6) ‘To pay to the Board as damages, in the event the Con- 
tractor fails to secure in a subcontract the agreements provided 
in paragraph (b) of this Article 15, the excess profit of the sub- 
contractor in the event such excess profit is not paid to the Board 
by the subcontractor; and in the event the Board is unable to 
determine such excess profit by reason of the refusal of the 
subcontractor to permit an audit because of the absence of the 
agreements herein provided for or in the event the omission from 
the subcontract of the agreement set out in subparagraph (5) of 
paragraph (b) of this Article 15 precludes subcontracts for the 
same article or articles as therein provided being deemed a 
single subcontract, to pay to the Board, as liquidated damages 
and not as a penalty, a sum equal to fifteen per cent (15%) of 
such subcontract price, or a sum equal to fifteen per cent (15%) 
of the aggregate prices of such subcontracts for the same article 
or articles, as the case may be. The payments to be made to the 
Board pursuant to this subparagraph shall not be considered as 
an allowable item of cost for the purpose of determining profit 
pursuant to the provisions of this Article 15. 

(b) The Contractor further agrees that it shall include in all of 
its subcontracts for work or material required in the performance of 
the contract work, the subcontractor's agreement: 

(1). To make, in the event that the subcontract is for an 
amount in excess of Ten Thousand Dollars ($10,000.00), a report 
under oath to the Board upon completion of the subcontract, set- 
ting forth in the form prescribed by the Board, the total sub- 
contract price, the total cost of the subcontract, the amount of 
the subcontractor's overhead charged to such cost, the net profit 


(determined pursuant to the Board's regulations as provided in 
subparagraph (4) below) and the percentage such net profit bears 
to the subcontract price, and such other information as the Board 
shall prescribe. 
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(2) To pay, in the event the subcontract is for an amount 
in excess of Ten Thousand Dollars ($10,000.00) to the Board 
profit, as determined by the Board, in excess of ten per cent 
(10%) of the total of the contract prices of all contracts and 
subcontracts of the subcontractor subject to Section 505(b) of 
the Act, which shall be completed by the subcontractor within 
the income taxable year, which such amount or amounts shall 
become the sole property of the United States; provided, however, 
that if there is a net loss on all such contracts and subcontracts 
as completed by the subcontractor within any income taxable 
year, such net loss shall be allowed as a credit in determining 
the excess profit, if any, for the next succeeding income taxable 
year; provided, further, that if such amount is not voluntarily 
reported and paid, the Board shall determine the amount of such 
excess profit and collect it in the same manner that other debts 
due the United States may be collected. 

(3) That, in the event the subcontract is for an amount in 
excess of Ten Thousand Dollars ($10,000.00), the books, files 
and all other records of the subcontractor, or any holding, 
subsidiary, affiliated, or associated company, shall at all times 
be subject to inspection and audit by any person designated by 
the Board, and the premises of the subcontractor shall at all 
times be subject to inspection by the representatives of the 
Board. 


(4) That the amount of profit derived by the subcontractor 
from the performance of the work covered thereby shall be 
determined in accordance with its "Regulations Prescribing 
Method of Determining Profit as Revised by the Federal Maritime 
Board and Maritime Administration, U.S. Department of 


Commerce - July 21, 1952," including amendments thereto through 
August 12, 1954 and such further amendments thereto prior to 

the date for the opening of bids pursuant to which this contract 
was awarded. 
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(5) That all of its subcontracts with the Contractor for the 
same article or articles, as defined in said Regulations, subject 
to these provisions, shall be deemed to be a single subcontract 
for the purposes of its agreement to pay excess profit. 

(6) To make no subdivision of any of its subcontracts with 
its subcontractors for the same article or articles for the purpose 
of evading these provisions for the recapture of profit. 

(7) To pay to the Board as damages, in the event it fails 
to secure in a subcontract with its subcontractor, the agreement 
provided for in paragraph (8) of these provisions, the excess prof- 
it of such subcontractor in the event such excess profit is not 
paid to the Board by the subcontractor, but in the event the Board 
is unable to determine such excess profit by reason of the refusal 
of such subcontractor to permit an audit because of the absence 
of the agreements herein provided for or in the event the omission 
from such subcontract of the agreement set out in subparagraph 
(5) of these provisions precludes subcontracts with its subcontrac- 
tor for the same article or articles being deemed a single sub- 
contract, to pay to the Board, as liquidated damages and not as 


a penalty, a sum equal to fifteen per cent (15%) of such subcontract 


price or a sum equal to fifteen per cent (15%) of the aggregate 
prices of such subcontracts for the same article or articles, as 
the case may be. The payments to be made to the Board pursuant 
to this subparagraph shall not be considered as an allowable item 
of cost for the purpose of determining profit pursuant to this 
provision. 

(8) To include in all of its subcontracts with its subcon- 
tractors for services or material required in the performance of 
the subcontract work agreements for and relating to the recapture 
of excess profit in the same form as these provisions. 

(c) The provisions of this Article 15 shall not apply to subcon- 
tracts for such scientific equipment used for communication and 
navigation as may be so designated by the Board. 
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Article 16. TITLE. -- Title to the Vessel, to the extent com- 
pleted, and title to all work and material performed upon or installed 
in the Vessel or placed on board the Vessel shall vest in the Owner. 
The title to all material at the Contractor's Shipyard and all material 
of the Contractor located elsewhere, for use in the performance of the 
contract work, to the extent that the Owner and the Board have paid, 
shall also be vested in the Owner; provided, however, that, except as 
may be otherwise provided in the Special Provisions of this contract, 
the risk of loss or damage to such material and the Vessel shall remain 
with the Contractor and the Owner shall not be deemed to have waived 
its right to require the Contractor to replace, at Contractor's expense, 
defective workmanship or defective material, and to deliver the Vessel 
with the contract work completed, as herein provided. The Contractor 


shall have an equity in such material and completed contract work in 
the Contractor's shipyard and elsewhere to the extent that it has not 
been paid for by the Owner and the Board. Title to all scrap and title 


to any material which is surplus to the requirements of this contract 
(except material furnished by the Owner or the Board or which under 
any adjustment of Contract Price under the provisions of Article 4 of 
these General Provisions remains the property of the Owner or the 
Board) shall vest in the Contractor. Without regard to the provisions 
of this Article 16 as to title, the Contractor, except as may be provided 
in the Special Provisions of this contract, shall be subject to the risk 
of loss of all material and the Vessel until the completed Vessel is 
delivered to and accepted by the Owner as provided in this contract. 
Article 17. RIGHTS OF OWNER AND BOARD IN RESPECT TO 
ENGINEERING AND DESIGN DATA. -- (a) All design and engineering 
data furnished to the Contractor by the Owner or the Board shall be the 
sole property of the Owner and the Board as their interests appear. 
All plans, including working plans (including reproducibles) and such 
other specified design and engineering data required to be furnished 
to Owner by the Plans and Specifications produced by the Contractor 
in the performance of this contract shall be the sole property of the 
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Owner and the Board as their interests appear and the Owner and the 
Board shall have the full right to use the same in such manner as they 


may deem proper, including, without limitation to the generality, the 


right to make reproducibles and copies, the right to publish, or to 
withhold from publication, and the right to make alterations therein, 
additions thereto, or other changes. The Contractor shall have no 
rights as to such plans, working plans and data, except: that, unless 
prohibited by provisions of law relating to the national defense or 
security the Contractor shall be permitted to retain copies or duplicates 
thereof for its own office records and with the Owner's approval or 
the approval of the Board may use such plans, working plans and data 
for the construction of a ship or ships, subject to such payments to the 
Owner or the Board or both as may be required as a condition of such 
approval. 

(b) The Contractor has agreed to make reasonable 
precautions to maintain in confidence all information contained in the 
Plans and Specifications disclosed to it other than information which is 
known to it at the time of such disclosures, or which is or shall become 
available to it from sources other than the Owner, the Board, or the 
Naval Architect of the Owner or which is or shall become obvious to 
those skilled in the trade to which such information relates. Notwith- 
standing anything to the contrary hereinabove contained, the Contractor 
shall not be precluded from disclosing information which may be 
necessary for the prosecution of the work, provided only that in making 
such disclosure the Contractor shall impose upon any person, firm, or 
corporation to whom such disclosure is made, conditions relating to 
the confidential treatment thereof to the same effect as those imposed 
upon it herein; nor shall Contractor be responsible for unauthorized 
actions of its employees provided that the aforementioned reasonable 
precautions have been taken by it as hereinabove provided. 
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Article 18. TAXES. -- (a) In the event this is a fixed price 
contract, the Contractor shall pay, as a cost of the Contractor, all 
United States, State, County, City and other taxes, assessments, and 
duties lawfully assessed or levied prior to delivery and acceptance 
of the Vessel by the Owner against the Vessel and material, supplies 
and equipment to be used or used in the performance of this contract, 
and any sales, use or excise taxes with respect thereto lawfully 
assessed or levied prior to or concurrently with setae and 
acceptance of the Vessel. 

(b) In the event this is an adjusted price contract, the 
Contractor shall pay, as a cost of the Contractor, all United States, 
State, County, City and other taxes, assessments, and duties lawfully 
assessed or levied prior to delivery and acceptance of the Vessel by 
the Owner against the Vessel and material, supplies and equipment 
to be used or used in the performance of this contract, including any 
sales, use or excise taxes with respect thereto. If, on the other hand, 


after the date for opening bids, there shall occur any decrease in the 
rate of such taxes, assessments or duties or if the coverage thereunder 
shall be reduced, whether such reduction be by reason of the amendment 
of existing laws or the enactment of new laws, or if any of such taxes 
shall be repealed or abolished, the contract price shall be reduced by 
the proportionate amount of such decreased, revssieg or abolished 


taxes properly allocable to this contract. 

(i) If, after the date of opening bids the rate or cover- 
age of State or Federal Social Security taxes, or other taxes 
based on the Contractor's payroll, shall be increased or extended, 
whether by amendment of existing laws or the enactment of new 
laws, or be decreased or diminished by amendment or repeal of 
existing laws, the contract price shall be adjusted by the 
proportionate amount of such increase, decrease, extension or 
diminution properly allocable to the amounts (but not to exceed 
the per cent of the contract price which the Special Provisions 
provide shall be adjusted for changes in labor costs adjusted 
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under Article 4 of the General Provisions of this contract) paid 
by the Contractor to its employees for performing direct and 
indirect labor hereunder. For the purpose of determining the 
amount of increase in the contract price resulting from an 
increase in taxes as provided in paragraph (b), there shall be 
excluded from the amount of such increase all amounts added 
to the contract price on account of such taxes pursuant to the 
provisions of subparagraph (b) of paragraph 1 of Article III of 
the Special Provisions. 

(ii) No adjustment of the contract price set forth in 
Article I of the Special Provisions shall be made on account of 
any real property taxes, income taxes, excess profit taxes, 
franchise taxes or any taxes other than the taxes referred to in 
paragraph (b) and subparagraph (i), paragraph (b), of this Article 


18 or subparagraph (b) of paragraph 1 of Article III of the 


Special Provisions. 

Article 19. LIENS. -- (a) At the time the Contractor requests 
any payment under the provisions of this contract, the Owner or the 
Board may require the Contractor to furnish evidence satisfactory to 
the Owner or the Board, showing what, if any, liens or rights in rem 
of any kind have been or can be acquired against the Vessel or any 
property aboard the Vessel, or any contract work (whether incorporated 
in the Vessel or not unless the lien or right in rem arose out of a claim 
against the Owner or the Board), or any material at the Shipyard 
(including material furnished by the Owner or by the Board) or else- 
where for the performance of the contract work. The Contractor 
agrees that no liens or rights in rem of any kind arising out of the 
contract work, or on account of any claim against the Contractor or 
against any subcontractor of the Contractor performing work or furnish- 
ing material under this contract shall lie or attach against or upon 
the Vessel or any of said property, material or contract work. 
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(b) If such a lien or right in rem of any kind is filed or 
asserted against or attached upon the Vessel, or any of said property, 
material or contract work, the Contractor shall promptly notify the 
Owner and the Board thereof and not later than thirty (30) days there- 
after secure the discharge or release of such lien or right in rem; 
provided, however, the Contractor may contest such lien or right in 
rem or the claim upon which it is based and shall within the time 
herein provided secure the discharge or release of such lien or right 
in rem by court order, and if required, shall file such bond or security - 
as the court shall require; if such release or discharge is not available 
under the law the Contractor shall immediately take such steps as in 
the opinion of the Owner or the Board shall prevent such lien or right 
in rem from delaying the contract work, and shall indemnify and save 
harmless the Owner and the Board from all costs, charges, and damages 
by reason of such lien, right in rem or claims or in any way attributable 
thereto. 


(c) Notwithstanding the provisions of paragraph (b) above, 
the Owner or the Board may secure the removal of such lien or right 
in rem, in which event the Contractor shall reimburse the Owner and 
the Board for their costs of securing such discharge or release (which 
cost shall include any expenses incurred in connection therewith) by 


deducting such sum from any payments due or to become due the 
Contractor under this contract. In the event such cost is in excess 
of the amount of any such reimbursement by deductions, the Contractor 
agrees to pay the amount of such excess to the Owner and the Board 
upon demand. | 

(d) Notwithstanding the provisions of paragraph (b) above, 
the Owner or the Board, without securing the discharge or release of 
such lien or right in rem as provided in paragraph (c) above, may 
nevertheless withhold from any payments due or to become due the 
Contractor, unless and until such lien or right in rem is released or 
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discharged by the Contractor, a sum equal to the amount determined by 
the Board to be required to secure the release or discharge of such lien 
or right in rem which amount shall include the estimated amount of 
all expenses which might be incurred therewith. 

Article 20: INJURY TO EMPLOYEES AND OTHERS - DAMAGE 
TO OR LOSS OF PROPERTY. -- The Contractor shall indemnify and 
save harmless the Owner, the Board, and the Vessel against all claims 
arising from injury to or death of employees, workmen, trespassers, 
licensees and all other persons whether in, or on, or about the contract 
work, or from damage to or loss of property of third parties due to 
the act, neglect or default of the Contractor, its employees, its sub- 
contractors or their employees. It is agreed that the workmen and 
employees upon the contract work shall at all times be employees of 
the Contractor or its subcontractors and shall not be the employees of 
the Owner or of the Board. This agreement of the Contractor to 
indemnify and save harmless shall not apply to any injury to, or death 
of, any person, or to any damage to or loss of property of third parties, 
occurring after the delivery to and the acceptance of the Vessel by 
the Owner except that it shall be applicable to such injury, death or 
damages occurring during the period or periods the Vessel is in the 
Contractor's shipyard or under the Contractor's contract work super- 
vision for the performance of work or repairs required by Article 14 
of these General Provisions; provided, however, that any death caused 
by an injury occurring before such delivery and acceptance (or while 
the Vessel is in the Contractor's shipyard or under its contract work 


supervision) due to the act, neglect or default of the Contractor, its 


employees, its subcontractors or their employees shall not be excluded 
from the indemnity provided for under this Article 20 for the reason 
that such death occurred after such delivery and acceptance. 

Article 21. PATENT INFRINGEMENT. -- The Contractor shall 
be responsible for any and all claims against the Owner, the Board, or 
the Vessel for infringement of patents or of patent rights or for the 
use of patented articles in connection with the work and material 
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furnished by the Contractor, and shall defend, save harmless and 
indemnify the Owner, the Board, and the Vessel against all such claims 
and against all costs, expenses, charges, and damages which the Owner, 
the Board, or the Vessel may be obligated to pay by reason thereof, 
including expenses of litigation, if any, provided that the foregoing shall 
not apply to inventions covered by application for United States Letters 
Patent which, during the performance of this contract, are being 
maintained in secrecy, under the provisions of 35 U.S.C., Sections 
181-188, nor shall the Contractor be obligated to indemnify the Board 
for any infringement of United States Letters Patent resulting from 
compliance by the Contractor with specific written instructions of the 
Board relating to patent matters or to indemnify the Owner or the 
Board for an infringement of United States Letters Patent resulting 
from the use or disposition of material furnished to the Contractor by 
the Owner or the Board; provided, further, that upon any such claim 
being made against said parties or any thereof, the Contractor shall 
be notified promptly of such claim and also of any suit brought in 
connection therewith and shall be given an opportunity to defend the 
same; and provided, further, that no payment on account of any such 
claim shall be made by the Owner or by the Board unless either with 
the consent of the Contractor or pursuant to the decree of a proper 
court or tribunal. | 

Article 22. PERFORMANCE AND PAYMENT BONDS. -- (a) The 
Contractor agrees to furnish to the Owner and the Board within ten 
(10) days after the execution of this contract the following bonds upon 


which the Contractor and the surety or sureties are jointly and 
severally bound to the Owner and the Board as joint and several 
obligees, in form and as to the sufficiency of the surety or sureties 
satisfactory to the Owner and the Board: | 

(1) Performance Bond in the sum set out in the Special 


Provisions of this contract conditioned upon the well and true 
performance and fulfillment of all undertakings, covenants, 
terms and conditions and agreements of this contract during 
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its original term and any extensions thereof that may be granted 
by the Owner and the Board, with or without notice to the surety, 
and during the life of any guarantee required under this contract, 
and conditioned upon the well and true performance and fulfillment 
of all undertakings, covenants, terms, conditions and agreements 
of any and all duly authorized modifications of this contract that 
may hereafter be made, notice of which modifications to the surety 
being waived; excepting, however, the convenant to make prompt 
payment to all persons supplying labor and material in the 
prosecution of the work to be performed hereunder as covered 
by the Payment Bond described in subparagraph (2) of Paragraph 
(a) of this Article 22 and the convenants or agreements set out 
in Article 15 of these General Provisions on the part of the 
Contractor to pay to the Board excess profits as therein 
provided. 
(2)| Payment Bond in the sum set out in the Special 
Provisions of this contract conditioned that the Contractor 
shall promptly make payment to all persons supplying labor 
and material in the prosecution of the work provided for in this 
contract during its original term and any extensions thereof that 
may be granted by the Owner and the Board, with or without 
notice to the surety, and any and all duly authorized modifications 
of this contract that may hereafter be made, notice of which 
modifications to surety being waived. 
(b) If any surety upon any bond furnished in connection 

with this contract becomes unacceptable to the Owner or the Board, 

or if any surety fails to furnish information as to its financial condition 

from time to time, as required by the Owner or by the Board, the 


Contractor shall promptly furnish such additional security as may be 
required by the Owner and the Board to protect the interests of the 
Owner and the Board and of persons supplying labor or material in 
the performance of work covered by this contract. 
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Article 23. LABOR PROVISIONS. -- (a) The Contractor shall 
comply with the regulations (copy attached as Exhibit "A") of the 
Secretary of Labor made pursuant to the Anti-Kickback Act of June 13, 
1934, 48 Stat. 948; 62 Stat. 740; 63 Stat. 108; 18 U.S.C. 874; 40 U.S.C. 
276c and any amendments or modifications thereof, shall cause appro- 
priate provisions to be inserted in subcontracts to insure compliance 
therewith by all subcontractors subject thereto, and shall be responsible 
for the submission of affidavits required of subcontractors thereunder, 
except as the Secretary of Labor may specifically provide for reasonable 
limitations, variations, tolerances and exemptions from the requirements 
thereof. 

(b) The Contractor shall insert in each of its subcontracts 
the provisions set forth in paragraph (a) of this Article 23 and such 
other agreements as the Board may by appropriate instructions 
require. 

(c) A breach of provisions set out in paragraph (a) and (b) 
above shall be grounds for termination of this contract. 

(d) To the extent that this contract is subject to the Walsh- 
Healy Public Contracts Act, as amended (41 U.S.C. 35-45), there are 
hereby incorporated by reference the representations and stipulations 
required by said Act and regulations issued thereunder by the Secretary 
of Labor, such representations and stipulations being subject to all 
applicable rulings and interpretations of the Secretary of Labor which 
are now or may hereafter be in effect. 

Article 24. EIGHT-HOUR LAW - OVERTIME COMPENSATION.-- 
No laborer or mechanic doing any part of the contract work, in the 
employ of the Contractor or any subcontractor contracting for any 
part of said work, shall be required or permitted to work more than 


eight (8) hours in any one calendar day upon such work, except upon 


the condition that compensation is paid to such laborer or mechanic in 
accordance with the provisions of this Article 24. The wages of every 
laborer and mechanic employed by the Contractor or any subcontractor 
engaged in the performance of this contract shall be computed on a 
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basic day of eight (8) hours per day and work in excess of eight (8) 
hours per day is permitted only upon the condition that every such 
laborer and mechanic shall be compensated for all hours worked in 
excess of eight (8) hours per day at not less than one and one-half 
(1 1/2) times the basic rate of pay. For each violation of the 
requirements of this Article 24 a penalty of Five Dollars ($5.00) shall 
be imposed upon the Contractor for each laborer or mechanic for 
every calendar day in which such employee is required or permitted 
to labor more than eight (8) hours upon said work without receiving 
compensation computed in accordance with this Article 24, and all 
penalties thus imposed shall be withheld for the use and benefit of the 
United States; provided, that this provision shall be subject in all 
respects to the exceptions and provisions of the Eight-Hour Laws as 
set forth in U.S. Code, Title 40, Sections 321, 324, 325, 325a, and 326, 
which relate to hours of labor and compensation for overtime. 
Article 25. PROHIBITION AGAINST DISCRIMINATION IN 
EMPLOYMENT AND USE O™ CONVICT LABOR. -- (a) In connection 
with the performance of the contract work, the Contractor agrees not 
to discriminate against any employee or applicant for employment 
because of race, religion, color or national origin. The aforesaid 
provisions shall include, but not be limited to, the following: employ- 
ment, upgrading, demotion, or transfer; recruitment or recruitment 
advertising; lay-off or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship. 
The Contractor agrees to post hereafter in conspicuous places, 
available for employees or applicants for employment, notices to be 
provided by the, Board setting forth the provisions of this non- 
discrimination article, and agrees to transmit to its subcontractors 
copies of such notices as furnished by the Board. 


(b) The Contractor further agrees to insert the foregoing 


provisions in all subcontracts hereunder, except subcontracts for 
standard commercial supplies or raw materials. 
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(c) The Contractor shall not employ any person undergoing 


sentence of imprisonment at hard labor. 

Article 26. CONTRACTOR TO COMPLY WITH ALL LAWS AND 
REGULATIONS.-- The Contractor shall comply with all laws, rules, 
regulations, and requirements of the departments or agencies of the 
United States affecting the construction or works, plants, and vessels, 
in or on navigable waters and the shores thereof, and all other waters 
subject to the control of the United States, and shall procure at its own 
expense such permits from the United States and from State and local 
authorities as may be necessary in connection with beginning or 
carrying on to completion of the contract work, and shall at all times 
comply with all United States, State and local laws in any way affecting 
the contract work. 

Article 27. COMPUTATION OF TIME. -- All periods of time 
set out in this contract shall be computed by including Saturdays, 
Sundays and holidays; provided, that if such period terminates on a 
Saturday, Sunday or holiday it shall be deemed extended to the business 
day next succeeding. 

Article 28. OPTIONAL TERMINATION BY THE BOARD. -- 

(a) The performance of work under this contract may be terminated 
by the Board in accordance with this Article 28 in whole, or from 
time to time, in part, whenever the Board shall determine that such 
termination is in the best interests of the United States. Any such 
termination shall be effected by delivery to the Contractor of a 
Notice of Termination specifying the extent to which performance of 
work under this contract is terminated, and the date se which 
termination becomes effective. 

(b) After receipt of a Notice of Termination, and except as 
otherwise directed by the Board, the Contractor shall (1) stop the 
contract work on the date and to the extent specified in the Notice of 
Termination; (2) place no further orders or subcontracts for material, 
services or facilities except as may be necessary for the completion 
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of such portion of the contract work as is not terminated; (3) terminate 
all orders and subcontracts to the extent that they relate to the perfor- 
mance of work terminated by the Notice of Termination; (4) assign to 
the Owner and the Board, or to the Owner or the Board, as directed 

by the Board, in the manner, at the times, and to the extent directed 
by the Board, all of the right, title and interest of the Contractor under 
the orders or subcontracts so terminated; (5) settle all outstanding 
liabilities and all claims arising out of such termination of orders and 
subcontracts, with the approval or ratification of the Board, to the 
extent they may require, which approval or ratification shall be final 
for all purposes of this Article 28; (6) transfer title (to the extent 

that title has not already been transferred or vested in the Owner) 

and deliver to the Owner or the Board, in the manner directed by the 
Board to the extent and at the times directed by the Board, (i) the 
fabricated or unfabricated parts, work in process, completed work, 
supplies, and other material produced as a part of, or acquired in 
connection with the performance of, the work terminated by the Notice 
of Termination, and (ii) the completed or partially completed plans, 
drawings, information, and other property which, if this contract had 
been completed, would have been required to be furnished to the Owner 
and the Board; (7) use its best efforts to sell in the manner, at the 
times, to the extent, and at the price or prices directed or authorized 
by the Board, any property of the types referred to in provision (6) 


of this paragraph (b); provided, however, that the Contractor (i) shall 


not be required to extend credit to any purchaser and (ii) may acquire 
any such property under the conditions prescribed by and at a price 

or prices approved by the Board; and provided, further, that the 

proceeds of any such transfer or disposition shall be applied in reduction 
of any payments to be made by the Owner and the Board or the Owner 

or the Board to the Contractor under this contract or shall otherwise 

be credited to the price or cost of work covered by this contract or 

paid in such other manner as the Board may direct; (8) complete 
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performance of such part of the contract work as shall not have been 
terminated by the Notice of Termination; and (9) take such action as may 
be necessary, or as the Board may direct, for the protection and preser- 


vation of the property related to this contract, which is in possession 
of the Contractor and in which the Owner and the Board or the Owner 
or the Board have or may acquire an interest. At any time after 
expiration of the plant clearances period, as defined in Section VI, 
Armed Services Procurement Regulation, as it may be amended from 
time to time, the Contractor may submit to the Board a list, certified 
as to quantity and quality, or any or all items of termination inventory 
not previously disposed of, exclusive of items the disposition of which 
has been directed or authorized by the Owner and the Board, and may 
request the Board to remove such items or enter into a storage agree- 
ment covering them. Not later than fifteen (15) days thereafter, the 
Owner or the Board will accept title to such items and remove them or 
enter into a storage agreement covering the same; provided, that the 
list submitted shall be subject to verification by the Board upon removal 
of the items, or if the items are stored, within forty-f five (45) days from 
the date of submission of the list, and any necessary adjustments to 
correct the list as submitted shall be made prior to final settlement. 

(c) After receipt of a Notice of Termination, the Contractor 
shall submit to the Board its termination claim in the form and with 
the certification prescribed by the Board. Such claim shall be sub- 
mitted promptly, but in no event later than one (1) year from the 
effective date of termination, unless one or more extensions in writing 
are granted by the Board upon request of the Contractor made in 
writing within such one-year period or authorized extension thereof. 
However, if the Board determines that the facts justify such action, 
they may receive and act upon any such termination claim at any time 
after such one-year period or any extension thereof. Upon failure of 
the Contractor to submit a termination claim within the time allowed, 
the Board may determine, on the basis of information available to 
them, the amount, if any due to the Contractor by reason of the 
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termination, and shall thereupon pay to the Contractor the amount so 
determined. 

(d) Subject to the provisions of paragraph (c) above, the 
Contractor and the Board may agree upon the whole or any part of 
the amount or amounts to be paid to the Contractor by reason of the 
total or partial termination of contract work pursuant to this Article 28, 
which amount or amounts may include a reasonable allowance for profit 
on contract work completed. This contract shall be amended accordingly, 
and the Contractor shall be paid the agreed amount. Nothing in paragraph 
(e) of this Article 28 prescribing the amount to be paid to the Contractor 
in the event of failure of the Contractor and the Board to agree upon the 
whole amount to be paid to the Contractor by reason of the termination 
of contract work pursuant to this Article 28 shall be deemed to limit, 
restrict, or otherwise determine or effect the amount or amounts which 
may be agreed upon to be paid to the Contractor pursuant to this para- 
graph (d). 

(e) In the event of the failure of the Contractor and the 
Board to agree in whole or in part, as provided in paragraph (d) upon 
the whole amount to be paid to the Contractor by reason of the termina- 
tion of contract work pursuant to this Article 28, the Board shall 
determine on the basis of information available to it and the amount, 
if any, due to the Contractor by reason of the termination and shall pay 
the Contractor the amount so determined as follows: 


(1) | For completed contract work accepted by the Owner 


or the Board (or sold or acquired as provided in paragraph (b)(7) 


above) and not theretofore paid for, a sum equivalent to the 
aggregate price for such contract work computed in accordance 
with the price or prices specified in this contract, appropriately 
adjusted for any saving of freight or other charges. 
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(2) The total of - 

(i) The costs incurred in the performance of the 
contract work terminated, including initial costs and 
preparatory expenses allocable thereto, but exclusive 
of any costs attributable to contract work paid or to 
be paid for under paragraph (e)(1) hereof. 

(ii) The cost of settling and paying claims arising 
out of the termination of contract work under sub- 
contracts or orders, as provided in paragraph (b)(5) 
above, which are properly chargeable to the terminated 
portion of the contract (exclusive of amounts paid or 
payable on account of contract work or material 
delivered or services furnished by subcontractors or 
vendors prior to the effective date of the Notice of 
Termination, which amounts shall be included in the 
costs payable under (i) above). 

(iii) A sum equal to 2% of that part of the amount 
determined under (i) which represents the cost of 
material not processed by the Contractor, plus a sum 
equal to 8% of the remainder of such amount, but the 
aggregate of such sums shall not exceed 6% of the whole 
of the amount determined under subdivision (i) above, 
which amount for the purpose of this subdivision (iii) 

_ shall exclude any charges for interest on borrowing; 
provided, however, that if it appears that the Contractor 
would have sustained a loss on the entire contract had 
it been completed, no profit shall be included or 
allowed under this subdivision (iii) and an appropriate 
adjustment shall be made reducing the amount of the 
settlement to reflect the indicated rate of loss. 
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(3) The reasonable costs of settlement, including 
accounting, legal, clerical and other expenses reasonably 
necessary for the preparation of settlement claims and supporting 
data with respect to the terminated portion of the contract and 
for the termination and settlement of subcontracts thereunder, 
together with reasonable storage, transportation, and other 
costs incurred in connection with the protection or disposition 
of property allocable to this contract. The total sum to be paid 
to the Contractor under (1) and (2) of this paragraph (e) shall 
not exceed the total Contract Price as reduced by the amount of 


payments otherwise made and as further reduced by the Contract 


Price of work not terminated. Except for normal spoilage, and 
except to the extent that the Owner and the Board shall have 
otherwise expressly assumed the risk of loss, there shall be 
excluded from the amounts payable to the Contractor as provided 
in paragraph (e) (1) and paragraph (e) (2)(i), the fair value, as 
determined by the Board, of property which is destroyed, lost, 
stolen, or damaged so as to become undeliverable to the Owner 
and the Board, or to a buyer pursuant to paragraph (b)(7). 

(f) Any determination of costs under paragraph (c) or (e) 
of this Article 28 shall be governed by the Statement of Principles for 
Consideration of Costs set forth in Part 4 of Section VII of the Armed 
Services Procurement Regulations, as in effect on the date of this 
contract. 

(g) The Contractor shall have the right of appeal, under 
Article 36 of these General Provisions, entitled Disputes", from any. 
determination made by the Board under paragraphs (c) or (e) above, 
except that if the Contractor has failed to submit its claim within the 
time provided in paragraph (c) above and has failed to request 
extension of such time the Contractor shall have no such right of 
appeal. In any case where the Board has made a determination of 
the amount due under paragraphs (c) or (e) above, the Owner and 
the Board shall pay to the Contractor the following: (i) if there is 
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no right of appeal hereunder or if no timely appeal has been taken, the 
amount so determined by the Board, or (ii) if an appeal has been taken 
the amount finally determined on such appeal. : 

(h) In arriving at the amount due the Contractor under this 
Article 28 there shall be deducted (1) all unliquidated advance or other 
unliquidated payments on account theretofore made to the Contractor, 
2) any claim which the Owner or the Board may have against the 
Contractor in connection with this contract, and (3) the agreed price 
for, or the proceeds of sale of, any materials, supplies or other things 
acquired by the Contractor or sold pursuant to the provisions of this 
Article 28 and not otherwise recovered or credited by the Owner and 
the Board. 

(i) If the termination hereunder be partial, prior to the 
settlement of the terminated portion of this contract, the Contractor 
may file with the Owner and the Board a request in writing for an 
equitable adjustment of the price or prices specified in the contract 


relating to the continued portion of the contract (the portion not 
terminated by the Notice of Termination), and such as may be agreed 
upon by the Contractor, Owner and the Board shall be made in such 


price or prices. 

(j) The Board may from time to time under such terms and 
conditions as they may prescribe, make partial payments and payments 
on account against costs incurred by the Contractor in connection with 
the terminated portion of this contract whenever in the opinion of the 
Board the aggregate of such payments shall be within the amount to 
which the Contractor will be entitled hereunder. If the total of such 
payments is in excess of the amount finally agreed or determined to 
be due under this Article 28 such excess shall be payable by the 
Contractor to the Owner and the Board upon demand, together with 
interest computed at the rate of 6% per annum, for the period from 
the date such excess payment is received by the Contractor to the 
date on which such excess is repaid to the Owner and the Board; 
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provided, however, that no interest shall be charged with respect to any 
such excess payment attributable to a reduction in the Contractor's 
claim by reason of retention or other disposition of termination in- 
ventory until ten (10) days after the date of such retention or disposi- 
tion. 

(k) Unless otherwise provided for in this contract, or by 
applicable statute, the Contractor, from the effective date of termina- 
tion and for a period of six (6) years after final settlement under this 
contract, shall preserve and make available to the Board at all reason- 
able times at the office of the Contractor but without direct charge to 
the Board, all its books, records, documents, and other evidence 
bearing on the costs and expenses of the Contractor under this contract 
and relating to the work terminated hereunder, or, to the extent 
approved by the Board, photographs, micro-photographs, or other 
authentic reproductions thereof. 

Article 29. EVENTS O¥ DEFAULT OF CONTRACTOR. -- The 
following shall constitute events of default under this contract: 

(a) The failure of the Contractor to prosecute the contract 

work with such diligence and in such manner as will enable it 
to complete said work in accordance with the delivery date or 
dates set forth in the Special Provisions of this contract, 
except and to the extent that such failure is due to the causes 
stated in Article 5 of these General Provisions; provided, that 
the Owner, with the approval of the Board, shall have given the 
Contractor notice of such failure and that the Contractor shall 
not, within fifteen (15) days of the date of receipt of such notice, 
have shown to the satisfaction of the Board that it has taken 
steps sufficient to remedy the failure in a manner satisfactory 
to the Owner and the Board. 

(b) The failure of the Contractor in any other respect to 

use due diligence in the performance of the contract work or 


és . 
its failure to perform any of the covenants, agreements, or 
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undertakings on its part to be performed hereunder, including but 
not limited to, its agreement to make prompt payment for all 
labor, materials, services, and other charges which are to be 
paid by the Contractor under this contract; provided, that the 
Owner, with the approval of the Board, in either instance, shall 
give notice to the Contractor as to such failure, and the Con- 
tractor shall not, within fifteen (15) days after being so notified, 
correct any failure to use due diligence or undertake the perfor- 
mance of said convenants, undertakings, or agreements required 
to cure such failure, and thereafter prosecute in good faith to 
completion all such work or performance required to cure such 
failure. | 

(c) The Contractor being dissolved or adjudged a bankrupt 
or making a general assignment for the benefit of its creditors, 
or the appointment of a receiver or receivers of any kind what- 
soever, whether appointed or not in benkruptcy, common law or 
equity proceedings, whether temporary or permanent, for the 
property of the Contractor, or the filing by the Contractor ofa 
petition for reorganization or other proceedings with reference 
to the Contractor, under any of the provisions of the Bankruptcy 
Act, or the filing of such petition by creditors and approval thereof 
by the Court, whether proposed by a creditor, a stockholder or any 
other person whatsoever. ! 


(d) The occurrence of any other event (except an event for 
which the Contractor would be entitled to an extension of time for 
completion under the provisions of Article 5 of these General 
Provisions) not contemplated by this contract which, in the opinion 
of the Board, would make it impossible for the Contractor to carry 
out its obligations under this contract. | 
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Article 30. ACTION BY OWNER AND BOARD UPON DEFAULT.-- 
(a) In the event that any one or more of the events of default specified 
in the preceding Article 29 shall have occurred, the Owner and the 
Board, if they so elect, may terminate this contract. The Owner and 
the Board may then, if they so elect, proceed to have the work on the 
Vessel completed and for such purpose may take possession and use 
and occupy so much of the Contractor's Shipyard, plans, equipment, 


tools, machinery, and appliances, as may be needed for such purpose, 


without the payment of any rental or other charge therefor to the 
Contractor, and'the Contractor hereby agrees to assure to the Owner 
and the Board such use and occupancy of the said facilities and said 
other property of the Contractor for such period of time as may be 
necessary for the completion of the contract work. 

(b) In the event of termination under this Article 30, and 
if the Owner and the Board shall elect to have the contract work 
completed, the Contractor shall (1) assign such subcontracts and orders 
for material, services, and supplies to be used in the performance of 
said contract work to the Owner and the Board as the Owner and the 
Board may direct, and (2) pay to the Owner and the Board the amount 
by which the total cost to the Owner and the Board of completing said 
work (including all amounts paid to the Contractor hereunder) exceeds 
the total Contract Price provided in this contract, as adjusted here- 
under; provided, however, that in computing the amount, if any, to be 
paid by the Contractor to the Owner or the Board, appropriate adjust- 
ment shall be made for changes in the contract work subsequent to 
the termination of the contract. 

(c) In the event of termination under this Article 30, and 
if the Owner and the Board shall not elect to complete the Vessel the 
Owner and the Board may, at any time within one hundred and twenty 
(120) days from the date of termination hereunder, sell the partially 
completed Vessel, work in process, materials, articles of machinery, 
outfit and equipment, and supplies, together with all plans, specifica- 
tions, calculations and other records required for the construction 
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or equipment thereof. The sale shall be made free from any equity 

of redemption and without appraisement or valuation and shall be 
conducted in the manner determined by the Board. Any purchaser at 
any such sale shall be given reasonable time, not less than sixty (60) 
days from the date of sale, within which to remove from the Contractor's 
plant the Vessel, work in process, materials, articles of machinery, 
outfit, equipment and supplies purchased. The Board or the Owner 
may become a purchaser at such a sale. The proceeds of the sale 
shall be applied, first, in payment of all costs and expenses, including 
reasonable attorney's fees incurred by the Owner and the Board or 
their assigns in making such sale; second, to reimburse the Owner and 
the Board for payments theretofore made by the Owner and the Board 
to the Contractor hereunder on account of the Vessel; third, to payment 
of any damages, demands, or deficiencies arising by reason of default 
of the Contractor; and fourth, the remaining proceeds, if any, shall be 
paid over to the Contractor. In the event the proceeds of the sale shall 


not be sufficient to pay the first, second, and third items, as above set 
forth, the difference shall be paid to the Owner and the Board by the 
Contractor or the Contractor's surety or sureties. | 

(a) The rights conferred upon the Owner and the Board 
under the terms of this Article 30 shall be in addition to, and not in 


substitution of, any rights which the Owner and the Board, or the Owner 
or the Board, would have in either law or equity upon the happening 

of the events of default specified herein, or upon any failures on the 
part of the Contractor to perform the undertakings, agreements, and 
convenants on its part to be performed hereunder. The failure of the 
Owner and the Board to exercise the rights conferred upon them here- 
under in any one or more instances of the occurrence of an event of 
default, as hereinbefore defined, shall not constitute a waiver of the 
right subsequently to terminate this contract, as herein provided. 
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Article 31. DEFAULT OF OWNER IN CONTRACT PAYMENTS.-- 
(a) In the event that the Owner shall fail to make the payments 
provided to be made by the Owner to the Contractor pursuant to the 
Special Provisions and the General Provisions of this Contract at 
the respective times provided for such payments, the Contractor 
upon such failure of the Owner may give to the Owner written notice 
of such failure and a copy of said notice shall be delivered to the 
Board by the Contractor; provided, however, that in the event the 
failure of the Owner involves a matter as to which the Owner has 
appealed to the Board pursuant to Article 36 of these General Provisions, 


such notice shall not be given until after the Board's decision if the 


payment in question is the subject of the appeal and a written copy of 
said notice shall be delivered to the Board by the Contractor. The 
Owner shall have ten days to make the payment covered by the notice. 

(b) In the event the Owner fails after such ten (10) days to 
make the payment set out in the notice provided for in paragraph (a) 
above, the Contractor may deliver to the Owner a notice of default and 
deliver a copy of such notice of default to the Board. 

(c) Within ten (10) days after it receives the Contractor's 
notice of the Owner's default, the Board shall (i) give the Contractor 
written notice of its election to assume the obligations of the Owner 
to complete the payments required to be made to the Contractor by 
the Owner under this contract or (ii) give the Contractor Notice of 
Optional Termination pursuant to Article 28 of these General Provisions. 
In the event the Board assumes the Owner's obligation to perform its 
obligations under this contract, the Board shall promptly pay all 
delinquent payments of the Owner. A copy of the Board's notice to the 
Contractor shall be delivered to the Owner. All rights of the Owner 
under this contract and all title of the Owner in the vessel and in the 
contract materials shall vest in the Board as of the date of said notice. 
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(d) The provisions of this Article 31 shall in no way 


restrict or prejudice the right of the Contractor to pursue its remedies 
in regard to any default of the Owner in any of the Owner's obligations 
under this contract other than payments to be made by the Owner. 

Article 32. FEES. -- The Contractor warrants that no person 
or selling agency has been employed or retained to solicit or secure 
this contract upon an agreement or understanding for a commission, 
percentage, brokerage, or contingent fee, excepting bona fide employees 
or bona fide established commercial or selling agencies maintained 
by the Contractor for the purpose of securing business. ¥or breach 
or violation of this warranty, the Board shall have the right to annul 
this contract without liability, or in its discretion to deduct from the 
Contract Price or consideration the amount of such commission, 
percentage, brokerage, or contingent fee. 

Article 33. OFFICIALS NOT TO BENEFIT NOR BE 
EMPLOYED.-- No member of, or delegate to, Congress, or Resident 
Commissioner, shall be admitted to any share or part of this contract 
or to any benefit that may arise therefrom, but this provision shall 
not be construed to extend to this contract if made with a corporation 
for its general benefit. No member of or delegate to Congress, or 
Resident Commissioner, shall be employed by the Contractor, either 
with or without compensation, as an attorney, agent, officer, or 
director. : 

Article 34. ASSIGNMENT OF CLAIMS. -- Claims for moneys 
due or to become due the Contractor from the Board under this 
contract may be assigned, pursuant to the provisions of the Assignment 
of Claims Act of 1940, as amended (31 U.S. Code 203, 41 U.S. Code 15), 
to a bank, trust company, or other financial institution, including any 
Federal lending agency, and may thereafter be further assigned and 
reassigned to any such institution. Any such assignment or reassign- 
ment shall cover all amounts payable by the Board under this contract 
and not already paid, and shall not be made to more than one party, 
except that any such assignment or reassignment may be made to one 
party or trustee for two or more parties participating in such financing. 
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Article 35. APPOINTMENT OF REPRESENTATIVES OF OWNER 
OR BOARD. -- Authority to give directions under this contract and to 
approve for the Owner and the Board actions taken by the Contractor 
in the performance of the contract work shall be vested in such officers 
or employees of the Owner and the Board as either may designate. The 
Contractor shall have no obligation to follow any directions except 
those which shall be issued in writing over the signature of a represen- 
tative of the Owner or Board so designated, and the Contractor shall 
have no liability on account of its failure to comply with requests or 
directions of any other officers or employees of the Owner or Board. 
Any officer or employee so designated shall be deemed an authorized 
representative of the Owner or Board within the terms of this contract 
until his designation to act as such shall be revoked. 

Article 36. DISPUTES. -- Any action, omission, direction, 
decision or determination of the Board, the Owner or the Contractor 
under this contract may be the subject of a dispute. Any dispute 
arising under this contract which is not disposed of by agreement of 
the parties to this contract, shall be decided by the Chief, Office of 
Ship Construction of the Maritime Administration, who shall reduce 
his decision to writing and mail or otherwise furnish a copy thereof 


to the Contractor and to the Owner, which decision shall be final and 
conclusive and shall bind all parties to this contract, unless within 
thirty (30) days from the date of receipt of such copy the Contractor 


or the Owner appeals from said decision by: mailing or otherwise ~ 
furnishing said Chief, Office of Ship Construction, a written appeal 
addressed to the Board. The decision of the Board on any question of 
fact unless determined by a court of competent jurisdiction to have- 

been fraudulent, capricious, or arbitrary, or so grossly erroneous as 
necessarily to imply bad faith or is not supported by substantial 
evidence, shall be final and conclusive and shall bind all the parties 

to this contract. In connection with any appeal proceeding under this 
Article 36, the Contractor and the Owner shall be afforded an opportunity 
to be heard before the Board or before the duly authorized representative 
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or representatives of the Board appointed for the hearing of said appeal 
and an opportunity to offer evidence in support of or in opposition to 

the appeal. Pending final decision of a dispute hereunder, the Contractor 
shall proceed diligently with the performance of the contract work and 

in accordance with the decision of said Chief, Office of Ship Construction. 
The fact that the Owner, with or without comment, refers to the Board 

as hereinbefore provided, the Contractor's estimates as to the cost and 


time of making changes, shall not prejudice the rights of any party to 
have any dispute relating thereto decided under this Article 36. 


Contract No. FMB-104 
Addendum No. 1 


CONTRACT FOR THE CONSTRUCTION OF 
THREE COMBINATION CARGO- PASSENGER CONTAINER VESSELS 
MA DESIGN C4-S1-49a FOR GRACE LINE INC. 


THIS ADDENDUM, entered into as of the 11th day of August, 1960, 
by and between the UNITED STATES OF AMERICA, represented by 
the FEDERAL MARITIME BOARD (hereinafter called the "Board"), 
GRACE LINE INC., a corporation organized under the laws of the 
State of Delaware (hereinafter called the "Owner"), and BETHLEHEM 
STEEL COMPANY, 2 corporation organized under the laws of the State 
of Pennsylvania (hereinafter called the "Contractor"). 


WITNESSETH: 

WHEREAS: 

1. The Board, the Owner and the Contractor have heretofore 
entered into Construction Contract No. FMB-104, dated February 26, 
1960 (herein called the "'Contract"') for the construction of three cargo- 
passenger container vessels; and 

2. The Board and the Owner wish to amend paragraph (c) of 
Article 31 of the General Provisions of the Contract, which paragraph 


relates to rights of the Board and Owner in the event of Owner's default. 
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NOW, THEREFORE, the parties hereto agree as follows: 

ARTICLE 1. Paragraph (c) of Article 31 of the General Provisions 
of the Contract is hereby amended by adding at the end of said paragraph 
the additional sentence reading as follows: 

"The vesting of all of the Owner's right and title as hereinabove 
provided is made to enable the Board to thereafter proceed in 

a manner it deems best but such vesting shall be without prejudice 

to the rights, if any, of the Owner as between the Owner and the 

Board." 

ARTICLE 2. Except as expressly provided herein, the provisions 
of Contract No. FMB-104 shall remain in full force and effect. 

IN WITNESS WHEREO*™, the parties hereto have caused this 
contract to be executed in three counterparts the 11th day of August, 
1960, with the intent that each counterpart shall have full force and 
effect independently of the others, but full performance of one shall be 
full performance of all. 


UNITED STATES OF AMERICA 
ATTEST: BY: FEDERAL MARITIME BOARD 


/s/ Geo. A. Viebmann By: /s/ James L. Pimper 
Asst. Secretary Secretary 


ATTEST: GRACE LINE INC. 


/s/ Robert C. Alsop BY: /s/ W.J. McNeil 
Asst. Secretary President 


ATTEST: BETHLEHEM STEEL COMPANY 
/s/ D.W. Baird BY: /s/ D.D. Strohmeier 

Asst. Secretary Vice President 
Approved as to form: 


/s/ John F. Harrell 
Assistant General Counsel 
Federal Maritime Board 
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CERTIFICATE AS TO EXECUTION BY OWNER 


I, Robert C. Alsop, certify that I am the Asst. Secretary of 
the corporation named as Owner in the within contract; that W.J. 
McNeil who signed the said contract on behalf of the Owner was then 
President of said corporation; that I know his signature and his 
signature thereto is genuine; and that said contract was duly signed, 
sealed and attested for and on behalf of said corporation by authority 
of its governing body. 


/s/ Robert C. Alsop 


CERTIFICATE AS TO EXECUTION BY CONTRACTOR 


I, D.W. Baird, certify that I am the Asst. Secretary of the 
corporation named as Contractor in the within contract; that D.D. 
Strohmeier who signed the said contract on behalf of the Contractor 
was then Vice President of said corporation; that I know his signature, 
and his signature thereto is genuine; and that said contract was duly 
signed, sealed and attested for and on behalf of said corporation by 
authority of its governing body. 


/s/ DW. Baird 


Addendum No. 2 
Contract No. FMB-104 


ADDENDUM TO CONTRACT FOR THE CONSTRUCTION OF 
THREE COMBINATION CARGO- PASSENGER CONTAINER VESSELS 
MA DESIGN C4-S1-49a2 FOR GRACE LINE INC. 

THIS ADDENDUM, entered into the 2d day of June, 1961, by 
and between the UNITED STATES OF AMERICA, represented by the 
FEDERAL MARITIME BOARD (hereinafter called the "Board"), 
GRACE LINE INC., a corporation organized under the laws of the State 
of Delaware (hereinafter called the "Owner"), and BETHLEHEM STEEL 
COMPANY, 2 corporation organized under the laws of the State of 
Pennsylvania (hereinafter called the Contractor"). 

WITNESSETH: 

WHEREAS: 

1. The Board, the Owner and the Contractor have heretofore 
entered into Construction Contract No. FMB-104, dated February 26, 
1960 (herein called the ''Contract"') for the construction of three cargo- 
passenger container vessels; and 

2. The Owner and the Board wish to amend Article IV of the 
Contract to provide for payment in accordance with the actual differential 
subsidy rate of 50.2%. 

NOW, THEREFORE, in consideration of the premises and of the 
mutual promises hereinafter set forth, the parties hereto agree as 
follows: 

ARTICLE 1. Subparagraph (i) of paragraph (a) of Article IV 
of the Special Provisions of the Contract is amended to read as follows: 

(i) The Board shall pay the Contractor fifty and two tenths per 
cent (50.2%) and the Owner shall pay the Contractor forty-nine 
and eight tenths per cent (49.8%) of each progress payment on 
account of the Contract Price set out in Article I(a) hereof 

(excluding, however, the sum of One Hundred and Forty-seven 

Thousand Dollars ($147,000) of the Contract Price for the national 


defense features incorporated in the Vessels), as such Contract 
Price (excluding national defense features) is increased or 
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decreased on account of changes in the contract work, approved 
by the Board as eligible for construction-differential subsidy, 
and on account of the adjustments provided in Article VI of 
these Special Provisions, determined by the Board to be allocable 
to the said Contract Price (excluding defense features)." 
ARTICLE 2. Subparagraph (iv) of paragraph (a) of Article IV of 

the Special Provisions of the Contract is amended to read as follows: 

(iv) The Board shall pay the Contractor fifty and two-tenths per 

cent (50.2%) and the Owner shall pay the Contractor forty-nine 
and eight tenths per cent (49.8%) of any amounts not exceeding 
in the aggregate a total of Eight Hundred Eighty- eight Thousand 
Two Hundred Fifty-eight Dollars ($888,258.00) on account of any 
increases in the Contract Price pursuant to the provisions of 
Article 21(b) of the General Provisions of this Contract. The 
Owner shall pay the Contractor one hundred per cent (100%) of 
any amounts in excess of said Eight Hundred Eighty- eight 


Thousand Two Hundred Fifty-eight Dollars ($888,258.00) on 

account of any such increases." 

ARTICLE 3. Except as expressly provided herein, all of the 
provisions of the Contract, as amended by Addendum No. 1 thereto, 
shall remain in full force and effect. 
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IN WITNESS WHEREOF, the UNITED STATES OF AMERICA, 
represented as aforesaid, has caused this Addendum to be executed 
on its behalf in three counterparts the 2d day of June, 1961, GRACE 
LINE INC. has caused this Addendum to be executed on its behalf in 
three counterparts the 24th day of May, 1961, and BETHLEHEM 
STEEL COMPANY has caused this Addendum to be executed on its 
behalf in three counterparts the 26th day of May, 1961, with the intent 
that each counterpart shall have full force and effect independently 
of the others, but full performance of one shall be full performance 
of all. 

UNITED STATES OF AMERICA 
ATTEST: BY: FEDERAL MARITIME BOARD 
/s/ Geo. A. Viehmann BY: /s/ Thomas Lisi 
Asst. Secretary Secretary 


ATTEST: GRACE LINE INC. 


/s/ Robert C. Alsop BY: /s/ B.G. Piper 
Asst. Secretary Vice Pres. and Treasurer 


ATTEST: BETHLEHEM STEEL COMPANY 


/s/ D.W Baird BY: /s/ D.D. Strohmeier 
Asst. Secretary Vice President 


Approved as to form: 


/s/ Jobn F. Harrell 
Assistant General Counsel 
Federal Maritime Board 


85 


EXHIBIT C TO 
MACK-FORLIST AFFIDAVIT 


[Bethlehem Steel Co. Letterhead Omitted] 


11 October 1963 


Grace Line Inc. 
3 Hanover Square 
New York 4, New York 


Subject: Combination Cargo, Passenger, Container Vessels 
Bethlehem Hulls 4585, 4586 and 4587 
MA Hulls 91, 92 and 93 
EXTENSION OF TIME 


Reference: See Exhibit "A" Enclosed 
Enclosures: Exhibit "A" Through "D" Inclusive 
Gentlemen: 


In accordance with Article 5 (c) of Contract FMB-104 we 
request that final determination of the extension dates for sub- 
ject vessels be made at this time. We have from time to time 
reported delays caused by events beyond our control and have 
presented our preliminary evaluations of the extent of such de- 
lays. References (a) through (ee), (Exhibit A), comprise the 
extensive correspondence by which the owner was kept fully in- 
formed on matters relating to delays of the vessels and its re- 
plies thereto. 


We now submit the final evaluation of the delays, a sum- 
mary of information previously furnished and supplemental in- 
formation. 


1. Delivery Dates ; 


Contract FMB-104, which was signed on 26 February 1960, 
established the following delivery dates for the vessels to 
be constructed: 


Hull No. 


M.A. 


91 
92 
93 


Original 
Contractual 
Del. Date 


12 April 1962 
12 June 1962 
12 Sept 1962 


Actual 
Delivery 
Date__ 


4¥eb. 1963 
14 June 1963 
23 Sept 1963 


Delays 


The foregoing delays resulted from causes beyond the con- 
trol of the contractor including causes created by the owner, 
specifically (i) a shipyard strike and (ii) a stop work order 
issued by the owner, and (iii) two substantial changes in the 
vessels ordered by the owner with MarAd approval and man- 
power shortages influenced by these change orders. 


The Strike 


When contract FMB-104 was executed, a strike at Quincy 
and Sparrows Point shipyards was existing and had been in 
progress for about one month.* Thereafter, the strike per- 
sisted for 117 days. Its delaying effects upon the work are 
dealt with more fully at a later point. 


Change Order No. 3 


The first of the two changes to the vessels ordered by the 
owner called for changes in the midship deckhouse arrange- 
ments whereby the messing arrangements for the crew were 
completely altered. The change was quoted by the contrac- 
tor on Aug. 2, 1960 in expectation that it would be authorized 
not later than Aug. 22, 1960. The owner authorized the change 
to proceed on Sept. 29, 1960. 


The Stop Work Order 


On March 21, 1961, the owner orally advised the contractor 
that the vessels were not to be built in accordance with the 
quarters arrangements as then approved and requested the 
contractor to stop work in the affected areas. This involved 
the entire superstructure of the ships and extended into some 
areas of the machinery spaces. This request was immediate- 
ly honored by the contractor. Resumption of work was not au- 
thorized by the owner until May 5, 1961. 


Change Order No. 15 


On May 5, 1961, the owner authorized a major alteration in 
the vessels to carry out new concepts in the passenger ac- 
commodations which had been under consideration by it since 
February 1961. By this time approximately 14 months had 
elapsed since the date of contracting. The ships now to be 
constructed were materially different from those in contem- 
plation when delivery dates had been agreed upon. 


* 

The Industrial Union of Marine & Shipbuilding Workers 
of America had called a strike (affecting only Bethlehem's 
East Coast Shipyards) effective January 23, 1960 (Quincy) 
and January 28, 1960 (Sparrows Point). The second low bid- 
der, Ingalls, whose bid was about $4 million higher than 
Bethlehem's price was not strike bound. 
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General Discussion 


(1) 
The shipyards, both at Quincy and at Sparrows Point, were 
strike bound at the date of contracting and continued in that 
condition for 117 days. Although picket lines prevented ac- 
cess to the Quincy offices, Bethlehem leased temporary 
office space at various locations in the Boston area at which 
it could, but with marginal productivity only, perform neces- 
sary engineering work. This exertion mitigated the effects 
upon Hulls 4585, 4586 and 4587 of the 117 day strike although 
to an extent upon which precise particularization is very dif- 
ficult. 


(2) 
Change Order No. 3 was authorized by the owner about three 
months after termination of the strike. Work thereunder 
went forward, apace with the balance of the construction, un- 
til six months later at which date (March 21, 1961) the own- 
er ordered it to be suspended along with the entire quarters 
areas of the vessels. The "stop work" was not rescinded 
until May 5, 1961 upon release by the owner of Change Order 
No. 15 which increased the passenger capacity from 93 to 
180 persons and which, of course, materially altered the work 
which had been authorized by Change Order No. 3. This was 
the third event (apart from the strike) which altered the sup- 
positions upon which the original contract completion dates 
had been predicated. These events were beyond the control 
of the contractor. 


(3) 


When first informed of the likelihood of Change Order No. 3, 
the contractor believed it would not delay the vessels pro- 
vided the work be authorized by August 22, 1960. The owner 
did not authorize its commencement until September 29, 1960, 
more than a month later. 


Bethlehem acknowledged the Stop Work Order by letter dated 
March 24, 1961. The owner was therein advised that the Stop 
(Worl) Order would have a delaying effect of three months pro- 
vided work was released by April 1, 1961. As it developed, 
work was not released by the owner until May 5,'1961 when 
Change Order No. 15 was authorized. 


Shipbuilding (under any rational method of proceeding) must 
be planned on a long term basis in an orderly fashion with 
building schedules meshed with manpower requirements to 
assure to the fullest extent possible the availability of skilled 
labor in sufficient quantity to meet the need of each vessel as 
it develops. 


In light of this fact, when Change Order No. 15 was authorized, 
the contractor found it exceedingly difficult, indeed impossible, 
precisely to evaluate its effect upon delivery dates. Instead of 
guessing on the subject, the contractor set forth in some detail 
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the various considerations which would govern the effects of 
Change Order No. 15. (See reference (v)). It was stated that 
the success of action to overcome the primary delay factor, 
i.e. the change in midship deckhouse modifications and ar- 


rangement of quarters, would depend on the availability of 
manpower to meet peak load requirements during the outfit- 
ting stages of construction. It was 0 vious, in view of an al- 
reniy fail yard building program, that manpower requirements 
would be substantially increased as a direct result of stepping 
back the building schedules of these vessels and that the labor 
market might be thereby over taxed. As events developed, it 
was in fact more than over taxed, it was exhausted and a man- 
power shortage materialized. Thus the contract building sched- 
ule for FMB-104 was disrupted. See Exhibit B. This was com- 
pletely beyond the control of the contractor and could not be 
overcome despite the most intensive recruiting activity and 
crash training programs. See Exhibit C. Programming in ship- 
building is arranged to avoid manpower requirement peaks 
which might strain the manpower market and lead to inefficien- 
cies through the employment of unskilled personnel. The plan- 
ning process is not so inflexible, however, that minor disrup- 
tions cannot be accommodated by the shipbuilder. The disrup- 
tion which evolved from the plan delay of several months di- 
rectly chargeable to Change Order No. 15, was not such a minor 
disruption, however, and it accomplished two things. 


It compelled layoffs particularly in the Pipe, Electrical, Sheet 
Metal and Outside Machinist Departments for obviously it was 
not reasonably feasible for the contractor to maintain an idle 
force for the substantial period of time involved and there was 
no way to rearrange the schedules of other vessels then build- 
ing to absorb the personnel affected. Secondly, it intruded M.A. 
Hulls! 91, 92 and 93 into the orderly building schedules of other 
vessels under construction which had been either contracted 
for or otherwise obligated prior to the date Change Order No. 
15 was authorized. This pyramided the need for skilled me- 
chanics and the extraordinary peaking which resulted created 

a far greater maximum manpower requirement than would have 
been necessary to complete all vessels in a timely manner with 
reasonable adherence to the original contract building schedules. 
The situation which developed is graphically illustrated in Ex- 
hibit D. Its effect on the building schedules of all three vessels 
is immediately apparent. 


It is our understanding that this letter and enclosures together 
with your comments, if any, will be forwarded to the Maritime 
Administration in accordance with Article 5 (a) of the vessel 
contract. We respectfully request, in view of the foregoing, 
that the contract delivery dates be extended to the actual deliv- 
ery dates of the vessels. We would expect, of course, to be al- 
lowed to review any comments you might submit in conjunction 
with this request. 


Very truly yours, 
J. H. Morris 


General Manager 
cc: MarAd, Washington, D. C. - 4 
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EXHIBIT D TO 
MACK-FORLST AFFIDAVIT 


U.S. DEPARTMENT OF COMMERCE 
MARITIME ADMINISTRATION 
WASHINGTON, D.C. 20235 


February 4, 1966 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


Mr. J. H. Morris, General Manager 
Bethlehem Steel Company 
Shipbuilding Division 

Sparrows Point, Maryland 21219 


Dear Mr. Morris: 


Subject: MA Design C4-S1-49a - Cargo Passenger Vessels 
Grace Line Inc. 
Contract No. FMB-104 
MA Bull Nos. 91, 92 and 93 
Bethlehem Hull Nos. 4585, 4586 and 4587 | 
Extension of Contract Delivery Dates 


Pursuant to Article 5 of the contract, this is to advise that under 
delegated authority I have taken the following action with respect 
to the late delivery of vessels constructed under this contract. 


Contract Extended 
Delivery Time Delivery Unexcused 
Extension Date Time - Days 


234 12-1-62 
234 1-31-63 
234 5- 3-63 


In reaching these conclusions consideration has been given to a 
sequence of circumstances which occurred during the construc- 
tion of vessels under this contract. 


1. MA Change No. 3, which was authorized in September 
1960, injected new design requirements in passenger 
spaces at a time when design work should have been 
well underway. At a minimum, disruption of design 
progress is acknowledged. 


2. 


3. 


4. 


5. 
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‘On March 21, 1961, a further passenger area modifica- 
tion of even greater magnitude was found to be suffi- 
‘ciently feasible to cause the Owner to issue a stop work 
order to the Contractor. This stop work continued in 
effect for 1-1/2 months. 


On May 9, 1961, authorization was given by the Owner 
‘for a major passenger area redesign, MA Change No. 
'15, at a point when structural plans had already been 
icompleted and other facets of design were well under- 
‘way. It is acknowledged that at least three to four 
‘months setback in design due to this change as initially 
lestimated by the Contractor was experienced. It is fur- 
ither acknowledged that part of this design delay was 
transposed into justifiable actual vessel delay. At the 
‘same time it is concluded that completion and issue of 
detailed plans for the quarters area covering structure, 
piping, ventilation, air conditioning, etc., as shown on 
ithe flow chart (attachment to Bethlehem letter of June 
'25, 1965), as much as eleven months after change au- 
‘thorization, is later than necessary. This is particular- 
ly true in view of the Contractor's prior claim of delay 
‘in connection with the change and obvious need, there- 
‘fore, for prompt design decision and plan development 
to obviate and mitigate delay. The period preceding De- 
cember 1961 appears most noticeably lacking in design 
progress. As a result, plan issue dates slipped consid- 
‘erably and without necessity. Had these plans been is- 
sued earlier, a consequent improvement in work per- 
formance would have occurred. 


The nature of MA Change No. 15 added substantially to 
the overall labor requirements and rendered the con- 
‘tract work itself more difficult due to "space compres- 
' sion", i.e., by increase in both the number of staterooms 
| and the number of passengers in largely the same deck 
area. 


' The postponed performance of the contract work, occa- 

' sioned by late authorization of MA Change No. 15, trans- 

| posed peak craft requirements to a period when shortage 

| of labor skills were experienced. This manpower short- 

' age, to the extent caused or aggravated by MA Change 

‘No. 15, is recognized as a cause of vessel delay. It is 

' considered to have been a factor between February and 

' July 1962 when it retarded, to a limited extent, the con- 

: struction progress which might otherwise have been pos- 

| sible. Beyond July 1962, it is concluded that staffing of 

| the vessel work crews could have been increased with 

: consequent improvements in the delivery date. It is also 
concluded that had earlier design progress been attained, 
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as found to be possible in Item 3 above, the reductions 
in force, which occurred in crafts which later became 
critical, would not have been necessary. 


In the matter of the shipyard strike, it is recognized that the Mari- 
time Subsidy Board has ruled on August 19, 1965, in Lykes Bros. 
Steamship Co. vs. Bethlehem Steel Corporation, Docket CA-3, that 
Bethlehem has the burden of establishing that the occurrence of 
this event was beyond its control. Pending final decision on this 
issue, I have recognized the strike as a delay cause beyond the Con- 
tractor's control. However, irrespective of the final disposition of 
this issue, and even though design and construction may have been 
initially postponed by the Contractor as the result of this strike, it 
is concluded that the Owner's decision to proceed with MA Change 
No. 15 as late in the contract period as May 9, 1961, created the 
delaying conditions which determined the vessel completion time. 


It is my judgment that the foregoing circumstances resulted in de- 
lays beyond the Contractor's control which would have prevented 
Bethlehem from accomplishing delivery of MA Hull No. 91 before 
December 1, 1962, representing a time extension of 234 days. The 
Contract is interpreted as allowing retention of the delivery spac- 
ing for the following vessels; therefore, the time extension allowed 
for the first vessel is also applicable to MA Hull Nos. 92 and 93. 


Under the provisions of Article 36 this matter may be made the 
subject of a dispute and referred for decision of the Chief, Office 
of Ship Construction. 


Sincerely yours, 


/s/ Donald E. Frye ' 
Chief, Division of Estimates 
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EXHIBIT E-1 TO 
MACK-FORLIST AFFIDAVIT 


{Bethlehem Steel Corp. Letterhead Omitted] 


16 February 1966 


Mr. E. Scott Dillon, Acting Chief 
Office of Ship Construction 
Division of Contracts 

U.S. Department of Commerce 
Maritime Administration 
Washington, D. C. 20235 


Subject: MA Design C4-S1-49a Cargo Passenger Vessels 
Grace Line Inc., Contract FMB 104 
MA Hull Nos. 91, 92 and 93 
Bethlehem Hull Nos. 4585, 4586 and 4587 
Extension of Contract Delivery Dates 


Dear Mr. Dillon: 


By letter of the 4 of February 1966, Mr. Donald E. Frye, Chief 
Division of Estimates extended the delivery dates of subject vessels 
beyond the original contract delivery dates as shown below: 


Contract Extended 
Delivery Date Delivery Date 

4-11-62 12- 1-62 

6-11-62 1-31-63 

9-11-62 5- 3-63 
This leaves a delay of 65 days on the first vessel, 134 days on the sec- 
ond vessel and 143 days on the third vessel which is held to be the con- 
tractor's responsibility. 


The primary causes of delay are change orders initiated and au- 
thorized by the owners and the Government. The secondary causes of 
delay, arising from these change orders are late development of plans, 
a temporary stop-work order and manpower shortage. A further cause 
of delay is the shipyard strike. All of the above causes of delay were 
found by Mr. ‘Frye to require an extension of delivery dates. 


The decision does not disclose wherein it differs from the detailed 
quantitative information submitted by the contractor. The decision is er- 
roneous in that it fails properly to evaluate the extent of the delay and in 
not extending the contract delivery dates to the dates of actual delivery. 


We hereby give notice of appeal from the decision of the Chief, 
Division of Estimates. The statement of our position concerning the fac- 
tual and legal aspects of this matter will be forwarded at an early date. 


Yours very truly, 

D. M. Mack-Forlist 

Manager of Contracts 
[ec addressees omitted] 
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EXHIBIT E-2 TO 
MACK-FORLIST AFFIDAVIT 


[Kominers & Fort Letterhead Omitted] 


March 4, 1966 


Chief, Office of Ship Construction 
Division of Contracts 

Maritime Administration 

GAO Building 

Washington, D. C. 


Attn: Mr. E. Scott Dillon 
Acting Chief 


Re: MA Design C4-S-1-49a Cargo Passenger 
Vessels, Grace Line Inc., Contract FMB- 
104, Bethlehem Hull Nos. 4585, 4586, 


4587, Extension of Contract Delivery Dates 
Dear Mr. Dillon: 


We refer to the letter of February 4, 1966 from the Chief, Divi- 
sion of Estimates, in part granting and in part denying the application 
of the Contractor for an extension of the delivery dates of the three 
vessels subject to Contract No. FMB-104. This is to advise that Grace 
Line Inc. is in disagreement with that action insofar as it purports to 
extend or authorize an extension of the contract delivery dates. We 
request that the Chief, Office of Ship Construction, decide under Arti- 
cle 36 of Contract No. FMB-104, that the decision of the Chief, Divi- 
sion of Estimates, is in error to the extent stated, and that the Con- 
tractor's application should be disapproved. In support of its position 
Grace Line refers to and incorporates its letters of February 17,1964 
and October 21, 1964, and its Supplemental Memorandum of September 
30, 1965. 


We note that the Contractor, by letter of February 16, 1966, has 
given "Notice of Appeal" from the decision of the Chief, Division of 
Estimates, and expects hereafter to forward a further statement. We 
assume that Grace Line will be given an opportunity to reply and to 
comment directly upon the action of the Chief, Division of Estimates. 


Very truly yours, 
/s/ Odell Kominers 
Attorney for Grace Line, Inc. 


[ce addressees omitted] 
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EXHIBIT F TO 
MACK-FORLIST AFFIDAVIT 


[Bethlehem Steel Corp. Letterhead Omitted] 


March 9, 1966 


Chief, Office of Ship Construction 
Maritime Administration 
Washington, D. C. 


Re: Bethlehem Steel Corporation — Disputes 
Under Contracts Nos. FMB-104 and MA/MSB-8 


Dear Sir: 


Under Article 36 of each of the above-described Contracts, 
‘Any action, omission, direction, decision or determination of the 
Board, the Owner or the Contractor under the Contract may be the 
subject of a dispute.” 


By reason of actions, omissions, directions, decisions and de- 
terminations of the Owner (Grace Line, Inc.). the Board (the former 
Federal Maritime Board) and the Contractor (Bethlehem Steel Com- 
pany and its successor, Bethlehem Steel Corporation), the disputes 
briefly summarized in the attached Memorandum dated March 9, 
1966, have arisen under the Plans and Specifications constituting a 
part of the respective Contracts, and, among others, under Articles 
i, 3, 9, 13, 14 and 36 of such Contracts. Such disputes have not been 
disposed of by agreement of the parties and are, therefore, subject 
to the procedure for the settlement of disputes prescribed by such 
Article 36 of the Contracts. 


As shown in the attached Memorandum, the Owner has hereto- 
fore asserted as disputes arising under the above Contracts certain 
rights with respect to the banana reefer cubic capacity and with re- 
spect to the salt water sea valves and related equipment included in 
the four ships built under the above Contracts. Such disputes were 
initially presented to and ruled upon by the Trial Guaranty and Sur- 
vey Board of the Maritime Administration/Federal Maritime Board 
as set forth in the attached Memorandum, but have not been finally 
decided by the Chief, Office of Ship Construction, pursuant to Article 
36 of the Contracts. The Contractor hereby formally requests that 
these unresolved disputes now be decided by the Chief, Office of Ship 
Construction, of the Maritime Administration pursuant to Article 36 
of the Contracts. 


The Contractor requests the opportunity to submit additional 
factual data and evidence in support of the decisions herein request- 
ed and is prepared promptly to submit any and all further informa- 
tion which the Chief, Office of Ship Construction, may deem relevant 
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or material to his consideration and decision of the above disputes 
under Article 36 of the Contracts. 


Respectfully submitted 


BETHLEHEM STEEL 
CORPORATION | 


By /s/ D. D. Strohmeier 
Vice President 


[ee addressees omitted] 


March 9, 1966 


MEMORANDUM RE DISPUTES ARISING UNDER 
CONTRACTS NOS. FMB-104 AND MA/MSB-8 


I, THE BANANA CUBIC CAPACITY DISPUTE 


(1) This dispute arises under the Owner's claim that the Con- 
tractor was obligated to obtain in Hulls Nos. 4585-87, built under Con- 
tract No. FMB-104, and Hull No. 4602, built under Contract No. MA/ 
MSB-8, a banana reefer cubic capacity in excess of what the ships actu- 
ally contained. It is and has been the Contractor's position that each of 
the four sister ships was built in strict accordance with the Contract 
Plans and Specifications, the directions, decisions and determinations 
of the Owner, and the Working Drawings and Purchase Specifications as 
submitted to and approved by the Owner. 

(2) The four ships were delivered under the respective Contracts 
on February 4, June 14 and September 23, 1968, and April 7, 1964. The 
Owner noted on each certificate of completion and delivery the following: 

"The Onwer has an open question relating to the banana bin 
cubic capacity of the vessel." 

(3) These uniform exceptions were designated by the Trial Guar- 
anty and Survey Board as Guaranty Item No. 1-C47-2 in respect of Hull 
No. 4585, Item No. 1-31-2 in respect of Hull No. 4586, Item No. B1 (DE)-7 
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in respect of Hull No. 4587, and Item No. 1-1B-2 in respect of Hull Num- 
ber 4602. The Trial Guaranty and Survey Board "signed off" these al- 
leged Guaranty Deficiency Items in all cases at the time of the respective 
guarantee surveys with the following comment: 
"The Survey Board does not consider this above statement to 
be a deficiency in workmanship or material as defined by 
Article 14 of the subject Contract.” 

(4) This dispute as to the sufficiency of the banana reefer cubic 
capacity was reopened by letter of the Owner to the Contractor dated 
November 17, 1964, with copies to the Secretary of the Maritime Subsidy 
Board and the Chief, Office of Ship Construction, copy of which is attach- 
ed hereto as Exhibit 1. Under date of December 29, 1964, the Contractor 
replied (Exhibit 2), denying any deficiency. 

(5) At the time of contracting, the exact banana reefer capacity 
of the vessels was known by the parties to be indefinite — a matter of 
estimate — which would be affected, among other things, by the vessel 
structure and sizes of components. Notwithstanding a guidance figure 
with respect to banana reefer cubic capacity, page 1-7 of Modification 


No. 1 to the Specifications provided in part as follows with regard to the 


calculation and approval of capacities of all cargo spaces: 
"7. WEIGHTS AND CAPACITIES 

"In ninety (90) calendar days, or less, after signing of 
contract, the Contractor shall submit for approval an inde- 
pendently prepared estimate of light ship weight and center 
of gravity (vertical, longitudinal and transverse). This esti- 
mate shall include summaries of Steel, Outfit and Machinery 
on MA Forms 36A through 36F, Light Ship Summary on Form 
335, and one copy of work sheets for each group of Steel, Out- 
fit and Machinery on MA Form 36G, to describe in compre- 
hensive detail the calculated weight and center of gravity of 
the'ship. Similarly, Contractor shall submit for approval 
his: calculated capacities of all cargo and Stores spaces and 
tanks. 
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"Approval action shall consist of reaching a mutual agree- 
ment between the Contractor, the Owner and the Maritime Ad- 
ministration as quickly as possible on the light ship weight, 
center of gravity and capacities. Thereafter, the Contractor 
shall be responsible for obtaining in the completed ship the 
approved weight, center of gravity and capacity characteristics 
adjusted for authorized departures from the construction con- 
templated in the approved estimate. The heeling moment due 
to unsymmetrical weights of the light ship shall not exceed 
300 ft. tons.” 

(6) As required by the above quoted provisions of the Specifica- 
tions, the Contractor made an estimate of the banana reefer cubic capacity 
in Holds Nos. 1, 3 and 4 of the Vessels which the Contractor submitted to 
the Owner within ninety (90) days after the execution of 2 Contract No. FMB- 
104. * Pursuant of further clarifying information and specific instructions 
given by the Owner to the Contractor to include certain spaces which the 
Contractor had deducted in calculating the capacities, that estimate was 
modified to 389,455 cubic feet and thereafter approved by the Owner. It 
did not, however, become a contractual requirement because it was not 
approved by the Maritime Administration. The tripartite agreement and 
approval required by the Specifications, as quoted above, has never occur- 
red. , 

(7) The 90 day preliminary 389,455 cubic foot estimate was based 
upon the Contract and Guidance Plans referred to in Exhibit A to the Con- 
tract and was made at a time when, to the knowledge of all concerned, sub- 
stantial progress could not have occurred on the Working Drawings and 


Purchase Specifications governing the banana reefer spaces in Holds Nos. 
1, 3 and 4. That estimate was based upon the envelope of the space as de- 
fined by the Contract Fore and Aft Body Lines and the General Arrange - 
ment Plans, Nos. S3-0-54, S5-0-55, $9-2-51, S9-2-52, Alt. 1, $11-11-51, 


* _ This estimate was actually submitted to the Owner's Design Agent, 
George G. Sharp and Co., which will be hereafter included within the term 
“Owner.” 
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Alt. 2, and upon the machinery and equipment, doors, fan rooms, ducts, 
conveyors, sparred-off access passages, insulation, and other space- 
consuming components of these reefer holds as indicated on the Contract 
and Guidance Plans, Nos. $11-11-51, Alt. 2, S11-11-53, S16-5-2, $38-1- 
51, Alt. 1, S39-1-51, S48-1-1, Alt. 1. 

(8) Commencing on or before May 18, 1960 and until the com- 
pletion and delivery of the first ship on February 4, 1963, the Contractor 
and the Owner collaborated, from time to time as necessary, in the prep- 
aration of Working Drawings and Purchase Specifications defining, gov- 
erning and influencing all spaces for the carriage of bananas in Holds 
Nos. 1, 3 and 4 by means of a series of meetings among the Contractor's 
representatives and the Owner and by correspondence between them. 
These Working Drawings and Purchase Specifications were prepared and 
revised by the Contractor on the basis of directions, instructions and ad- 
vice given to it by the Owner in such meetings and correspondence and 
thereafter submitted to, and approved by, the Owner and, whenever re- 
quired, by the Maritime Administration pursuant to the Contracts and 
the Specifications. 

(9) To the extent that Working Drawings and Purchase Specifica- 
tions defined a banana reefer cubic capacity different from the capacity 
which the Owner claims was required, there were conflicts and discrepan- 


cies within the meaning of Article 3 of the Contracts. Any such conflicts 


were, however, resolved by specific directions given by the Owner to the 
Contractor as contemplated by that Article. 

(10) Shortly after the first ship was delivered, certain departures 
from the Working Drawings as previously approved by the Owner were 
made in respect of the banana reefer spaces in Hull No. 4585, such hay- 
ing been done at the request and direction of the Owner and at his ex- 
pense. Similar changes were incorporated in Hull Nos. 4586 and 4587 
under Change Orders issued by the Owner. Those departures resulted 
in an increase of the banana reefer capacity to 359,406 cubic feet as 
shown on the final Capacity Plan No. S29-1-3, Alt. 3, which was approved 
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by the Owner on September 23, 1963. The banana reefer capacities of 
the subsequent Hulls Nos. 4586-87 and 4602 were governed by and con- 
formed to this same Plan No. S29-1-3. 

(11) The Contractor's Hulls Nos. 4585-87 and 4602 were built in 
accordance with, and complied in every respect with, the Working Draw- 
ings and the Purchase Specifications governing and influencing the ba- 
nana spaces on these ships as approved by the Owner, and the Contractor 
adhered at all times to the actions, directions, decisions and determina- 
tions of the Owner, and, when required, of the Maritime Administration. 


ll. THE SALT WATER SEA VALVE DISPUTE 


(1) This dispute arises under the Owner's claim that the Con- 
tractor provided and installed defective salt water sea valves and relat- 
ed equipment. | 

(2) During the respective six-month Guaranty Periods applica- 
ble to each of the four vessels, certain defective salt water sea valves 
were cited by the Owner as Guaranty Deficiency Items. On or before 
the lapse of the respective Final Guaranty Survey Periods of each of the 
four vessels as established by Article 14(c) of the Contracts, the Con- 


tractor installed new salt water sea valves, repaired all the defective 
valves cited by the Owner or took such other action as may have been 


required by the Contracts. 

(3) Immediately following the Final Guaranty Surveys held pur- 
suant to Article 14(c) of the Contracts, the Trial Guaranty and Survey 
Board "signed off" on the respective salt water sea valve guaranty de- 
fects and ruled that the Contractor had performed all work, replace - 
ments or other obligations in respect thereof pursuant to the provisions 
of Article 14 of the respective Contracts and had made good at the Con- 
tractor's expense, as required by Article 14, all defective sea valves 
during the respective Guaranty Periods established by Article 14. 
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EXHIBIT 1 TO 
MARCH 9, 1966, MEMORANDUM 


GRACE LINE INC. 
THREE HANOVER SQUARE 
NEW YORK, N.Y. 10004 


November 17, 1964 


Bethlehem Steel Company 
Shipbuilding Division 
Sparrows Point, Maryland 


Attention: J. H. Morris 
General Manager 


Gentlemen: 


In Contract No. FMB-104, dated February 26, 1960, between 
Bethlehem Steel Company ("Bethlehem"), the United States of Amer- 
ica, and Grace Line Inc., Bethlehem contracted to construct three 
vessels, in strict accordance with the Contract, for delivery to Grace 
Line. In Contract No. MA/MSB-8, dated February 1, 1962, between 
the same parties, Bethlehem contracted to construct a fourth vessel 
of the same'class. Of vital consideration from Grace Line's stand- 
point was the anticipated availability to it, on each of these vessels, 
of the specified banana reefer bin cubic capacity, which represented 
greatly increased capacity as compared with the vessels scheduled 
to be replaced. 


Contract No. FMB-104 specifically provided that the three ves- 
sels thereunder were to be constructed with a banana reefer bin cubic 
capacity of 385,000 cubic feet each. The second paragraph on Page 
I-1 of the Specifications to Contract No. FMB-104, which were a part 
of the Contract, described the principal characteristics of the vessels 
to be built and the specific capacities of the ships, and included the 
following express requirements with respect to the banana space ca- 
pacity: 


"Banana Reefer, bin cubic (incl. Deep Freeze) 
Rialtme Apeencarececececececetosces 385,000 
Deep Freeze, Bale Cubic, cu. ft. 24,600" 


Contract No. MA/MSB-8 similarly provided that the vessel to 
be constructed under that Contract was to have a banana reefer bin 
cubic capacity of approximately 389,000 cubic feet. 
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Moreover, as the Contract Guidance Plans (CV-3130-S29-1-66) 
indicated, the stipulated capacities with respect to each of the four 
vessels was exclusive of fan rooms, ducts, conveyors and lift truck 
stowage, and access passageways, and the space above the height of 
6' 8-1/2" which cauld not be utilized for the carriage of bananas on 
the stem, the only method of transportation contemplated at the time 
the contracts were executed. 


Further, Article 7 of Section 1 of the Specifications to both 
Contracts, relating to Weights and Capacities, contained a unique pro- 
vision with regard to Capacities. This provision required the same 
type of control for capacities that the normal ship specifications re- 
quired for light ship weight and height of center of gravity. This in- 
clusion in the Specifications was deliberately done to make sure that 
the originally specified capacities were maintained during construc- 
tion. Highly specialized vessels were involved, specifically designed 
for the trade in which they were to operate, and the cubic of the ves- 
sels had been worked out to meet the projected requirements of that 
trade, both southbound and northbound. In large measure the profit- 
ability of the vessels depended upon their capacity to carry the con- 
tractual banana commitments of the Company from Ecuadorian ports 
to the U.S. Atlantic. The vessels were commonly known within the 
Company as the "banana ships". 


In fact, however, as the Maritime Administration and Bethle- 
hem know, the actual banana reefer bin cubic capacity of the vessels 
under both of these contracts fell far short of Bethlehem's contrac- 
tual obligations. Long after Contract FMB-104 was signed and after 
a substantial portion of the work under the Contract had been com- 
pleted, there was found to be an actual deficiency in the banana reef- 
er bin cubic capacity of 48,000 cubic feet on each of the first three 
vessels and a slightly larger deficiency on the fourth vessel. 


These deficiencies have resulted in substantial damages to 
Grace Line. From the time these vessels were first put into serv- 
ice the reefer space demand for the transportation of bananas has 
exceeded the space availability. Grace has been compelled to de- 
vote to the carriage of bananas a portion of the space it had re- 
served for other purposes, such as for passageways and lift truck 
and conveyor stowage. While a change in the method of transport- 
ing bananas by some shippers, from stems to boxes, has also cur- 
rently permitted the utilization of space above the 6" 8-1/2" height, 
upon which the stipulated capacities had been based, the space uti- 
lized through these expedients is all space to which Grace was en- 
titled over and above the stipulated capacities. There can be no 
doubt that Grace would have been able to sell all of the additional 
48,000 cubic feet per vessel called for by the Contracts, but not 
provided by Bethlehem. 
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Grace Line considers the above stated deficiency of 48,000 
cubic feet per vessel to be a breach of the respective Contracts, 
for which Bethlehem is responsible and liable. The deficiencies 
in banana bin reefer cubic space have and will result in loss of 
revenue to Grace Line of approximately thirty-two (32) cents per 
cubic foot per voyage on 52 voyages a year, for at least the 25 
year statutory life of the vessels. Since the rate of 32 cents per 
cubic foot is an F.1.0. (free in and out) rate upon which the ship- 
per pays all costs of loading and discharge, and since pursuant 
to Maritime Commission regulations, the space is subject to term 
contracts, the entire revenue lost represents a loss of net income 
to Grace Line. There is a corresponding loss of capacity for the 
carriage of general cargo southbound, in the same space, and 
hence an additional loss of earning power. 


By this letter Grace Line Inc. makes claim upon Bethlehem 
for the contractual deficiencies set forth above, and calls upon it 
to advise Grace Line what steps it is prepared to take to cure its 
breach of the two Contracts, and to compensate Grace Line for 
the damages which it has suffered. 


Yours sincerely, 


GRACE LINE INC. 


/s/ W. J. McNeil 
President 


[ec addressees omitted] 
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EXHIBIT 2 TO 
MARCH 9, 1966, MEMORANDUM 


[Bethlehem Steel Co. Letterhead Omitted] 


29 December 1964 


Admiral W. J. McNeil, President 
Grace Line Inc. 

Three Hanover Square 

New York, New York 10004 


Dear Admiral McNeil: 


Your letter, dated 17 November 1964, deals with banana bin 
cubic on the four Grace Line ships recently built at Sparrows Point 
under contracts FMB-104 and MA/SMB-8. You state that we have 
breached both contracts because the banana bin cubic is 48,000 cubic 
feet per vessel less than you believe it should be. You have not dis- 
closed to us why you believe there is a contractual deficiency and 
why it is 48,000 cubic feet per vessel. 


Frankly, we are amazed that you charge us with breach of 
contract. The envelopes of all spaces in which bananas were to be 
carried were defined by you, and not by us, by means of Contract 
Plans (Lines Plan S5-0-54 and General Arrangement Plans S9-2- 
51 and S9-2-52). Within such spaces the cubic assignable to ba- 
nanas was given meticulous attention by both Grace and ‘Bethlehem 
as the record will attest. All details were worked out by us with 
such modifications as you directed and all work was executed as 
required by the contracts in accordance with detail plans approved 
by you. To have provided a different banana cubic than that which 
resulted from plans approved by you would have necessitated vio- 
lation of our contractual obligation to construct the vessels only 
in accordance with approved plans. 


We therefore deny any liability to Grace for contractual de- 
ficiencies alleged in your letter. 


If you feel that this matter should be further discussed, I 
would be happy to meet with you at lunch or otherwise at your con- 
venience. 

Yours sincerely, 


/s/ D.D. Strohmeier 
Vice President 


[ce addressees ommitted] 
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EXHIBIT G TO 
MACK-FORLIST AFFIDAVIT 


U.S. DEPARTMENT OF COMMERCE 
MARITIME ADMINISTRATION 
WASHINGTON, D.C. 20235 


March 15, 1966 


Mr. D. D. Strohmeier 

Vice President 

Shipbuilding Division 
Bethlehem Steel Corporation 
25 Broadway 

New York, New York 10004 


Dear Mr. Strohmeier: 


Subject: Disputes under Contracts Nos. FMB-104 and 
MA/MSB-8 


This will acknowledge your letter of March 9, 1966, request- 
ing decision from the Chief, Office of Ship Construction on the 
subject disputed items. These matters are being taken under 
advisement and you will be informed of my decision as prompt - 
ly as possible. 


However, it,is noted in the closing paragraph of your letter 
the Contractor requests the opportunity to submit additional 
factual data and evidence in support of the decisions request- 
ed. Accordingly, you are hereby given until the close of busi- 
ness April 1, 1966, to submit such data. 


Sincerely yours, 


/s/ E. Scott Dillon 
Acting Chief 
Office of Ship Construction 


Mr. Francis T. Greene 
Room 1116 

Woodward Building 
Washington, D. C. 
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EXHIBIT H TO 
MACK-FORLIST AFFIDAVIT 


[Bethlehem Steel Corp. Letterhead Omitted] 


November 30, 1966 


Mr. L. C. Hoffman 

Chief, Office of Ship Construction 
Maritime Administration 

441 G Street, N.W. 

Washington, D.C. 20235 


Subject: Disputes of Contracts 
Nos.: FMB-104 and MA/MSB-8 


Dear Sir: 


In accordance with our request of March 9, 1966 with which 
we enclosed our memorandum of the same date concerning "The 
Banana Cubic Capacity Dispute" and the "Salt Water Sea Valve 
Dispute,"’ and your letter of March 15, 1966, I enclose, herewith, 
the "Supplemental Memorandum" under Article 36 of Contracts 
Nos. FMB-104 and MA/MSB-8 submitting additional factual data 
and evidence in support of the decision requested in respect of 
"The Banana Cubic Capacity Dispute,"" dated November 30, 1966. 


The enclosed memorandum contains no further material 
with regard to "The Salt Water Sea Valve Dispute" since the 
controlling facts with regard to these alleged Guarantee Deficien- 
cy Items are adequately set forth in our memorandum of March 
9, 1966 submitting this matter for your decision. 


Respectfuily yours, 
BETHLEHEM STEEL 
CORPORATION — 


/s/ Daniel M. Mack-Forlist 
Manager of Contracts 


Enclosure 
c.c.: Grace Lines, Inc. 


3 Hanover Square 
New York, New York 


November 30, 1966 


Supplemental Memorandum 
Under Article 36 of Contracts Nos. 
FMB-104 and MA/MSB-8 


Background 


By letter and accompanying memorandum dated March 9, 1966, 
Bethlehem formally noted the existence of certain unresolved disputes 
that have arisen between it and Grace Line, Inc., under the above Con- 
tracts (’’The Banana Cubic Capacity Dispute" and ''The Salt Water Sea 
Valve Dispute"). That letter formally submitted both disputes to the 
Chief, Office of Ship Construction of the Maritime Administration for 
decision by him pursuant to Article 36 of the contracts and requested 
the opportunity to submit additional factual data and evidence in support 
of the decisions herein requested. Such request was granted by letter 
dated March 15, 1966, which stated that the foregoing disputes were be- 
ing taken under advisement. 


i. Statement of Position 


Bethlehem's fundamental position on the banana cubic capacity 
dispute is that the four Grace vessels were in fact built in strict accord- 
ance with, and complied in every respect with, the Contract Plans and 
Specifications and with all the Working Drawings and the Purchase Speci- 
fications based thereon which, in all instances, were approved by the 
Owner. Bethlehem at all times adhered to the actions, directions, deci- 
sions and determinations of the Owner, which were made known to Beth- 
lehem either directly or through the Owner's Design Agent, George G. 
Sharp Co., and the Maritime Administration. 

The Contract Plans and Specifications, and the Working Drawings 
and Purchase Specifications as approved and determined by the Owner 
as being based upon and in full accordance with the Contract Plans and 
Specifications, determine the cubic reefer capacity for the carriage of 
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bananas in Holds 1, 3 and 4 of the subject vessels. Typical of the plans 
which govern the banana bin cubic capacity of the ships are the following: 


Date of 
Approval 
Plan No. Title of Plan by Sharp 


H-4585 -129-B-14 Conveyor and Access Trunk © 4-19-61 
Bulkheads in No. 4 Hold 


H-4585-129-D- Structure and Deck Cuts in Way 3-14-61 
SK 506 of Elevators, "B" and "D" Decks 


H-4585-129-S- Structure in Way of No. 1 Side- 6- 7-61 
SK 509 port Door 


H-4585 -129-X-18 Foundation for No. 3 Elevator 11-21-61 


H-4585-143-1 . Electro-Hydraulic Overhead | 4-10-62 
Hinged Sideport No. 1 


H-4585-175-1 Coamings in Refrigerated Hold 10-18-61 
No. 3 at Innerbottom 


H -4585 -177-2 Expanded Metal Guards for : 9-18-62 
Elevator Wire Ropes at Ele- | 
vators Nos. 2, 3, 4, and 5 


H-4585-ECS -12-4 Arrangement of Refrigerated | 9-11-61 
Cargo Spaces, Hold No. 1, 
"C" Deck 


H-4585-ECS-12-8 Arrangement of Refrigerated 9-11-61 
Cargo Spaces, Hold No. 3., 
WA Oni Deck 


H-4585 -ECS-12-13 Arrangement of Refrigerated: 9-11-61 
Cargo Spaces, Hold No. 4 "C"" 
Deck 
The final Working Drawings and Purchase Specifications as ap- 
proved by the Owner provided for a banana bale cubic capacity in the 
Grace vessels of approximately 367,530 cubic feet per vessel. That 
capacity has been calculated from the final approved plans of the banana 
reefer spaces, a list of which is attached as Appendix A hereto. Al- 
though the Owner has asserted that the maximum banana bin cubic ba- 
nana capacity of the vessels is only 359,046 cubic feet, the final, "as 
built" drawings establish that each of the four vessels contains 367,530 
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bale cubic feet of banana reefer space. oH That capacity as determined 
by the final plans and specifications of the banana reefer spaces and the 
installed equipment in the spaces is the final outcome of the engineering 
development which necessarily followed after the award of Contract No. 
FMB-104. Such development from the Contract Plans and Specifications 
was carried out by Bethlehem as required by that Contract in a continu- 
ous and detailed exchange of information with the Owner, in all cases 
with the approval of the Owner and frequently under specific instructions 
of the Owner. By proceeding in this manner Bethlehem accomplished the 
work in the only possible way and fully discharged its obligations under 
the Contracts. 


Ii. Development of the Banana Reefer Capacity 


Bethlehem’s so-called 90-day estimate of 389,455 bale cubic feet 
was based on the Contract Plans and Specifications only and was neces- 
sarily made prior to thé preparation of either the Working Drawings or 
the Purchase Order Specifications which determined the sizes of the in- 
ternal space-consuming features including machinery and equipment re- 
quired by the Specifications to be contained within the banana reefer 
holds. 

Bethlehem initially estimated that there would be approximately 
only 353,000 bale cubic feet of banana reefer space. This initial esti- 
mate had been the subject of a conference between Bethlehem and George 
G. Sharp Co. representatives on 18 May 1960 because it was substantially 
less than the 393,650 bale cubic feet estimate shown on George G. Sharp 
Co. Contract Plan No. V-3130 S29-1-66 dated 30 June 1959. The lesser 
amount of the Bethlehem initial estimate reflected Bethlehem's interpre- 
tation of the Specification requirements for sparred-off passageways as 


~/ The final Capacity Plan [No. H-4585-11-11; Alt. No. 32] for the 


vessels, approved by the Owner on September 23, 1963, indicates a bin 
cubic capacity of 359,406 cubic feet, and does not set forth a bale cubic 
capacity. Moreover, this figure was calculated by the Owner — not by 
Bethlehem — and Bethlehem does not know how the Owner arrived at its 
bin cubic capacity figure. 
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contained in the Specifications (pp. 7-9 to 7-12), and as shown on Bethle- 
hem's banana space sketches submitted to George G. Sharp Co. on 18 
May 1960 for comment. By elimination of some, and re-arrangement of 
other, sparred-off passageways, additional banana stowage space was 
made available which resulted in a second capacity estimate of approxi- 
mately 373,000 bale cubic feet. At further conferences during the first 
three months of the Contract period between Bethlehem and the Owner's 
representatives, the latter decided upon additional changes in the inter- 
pretation of the banana space Plans and Specifications so as to obtain a 


figure closer to the George G. Sharp Co. estimate of 393,650 bale cubic 
feet. Those changes resulted in Bethlehem's May 26, 1960 estimate of 
389,455 bale cubic feet, which, as noted above, was made before the de- 
velopment of the Working Plans and the Purchase Order Specifications 
which determined the ultimate configuration and dimensions of the ba- 
nana bins and which were developed in communication and cooperation 


with the Owner. ; 

The developments in the banana reefer spaces worked out in co- 
operation with the Owner consumed approximately 20,280 cubic feet out 
of the gross banana bale cubic capacity as it might have existed prior to 
the authorized departures approved by the Owner. | 

These space reductions resulted from and are measured by the 
actual and unavoidable increases in the dimensions of the internal space- 
consuming features (such as machinery enclosures, vertical banana con- 
veyors and associated machinery, elevators and associated machinery, 
side porter machinery, door controls and sparred-off access passage- 
ways, and the use of vertical rather than sloped ventilation ducts) as 
shown on the Working Drawings which, as noted, were all approved by 
the Owner. The actual cubic footage of such approved internal space- 
consuming features as defined and governed by the approved Working 
Drawings and Purchase Specifications reduced the capacity which might 
otherwise have been available by the amounts tabulated below. 
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Increase in Internal space -consum - 

ing features as authorized by the 

approved Working Drawings and 

Purchase Order Specifications. 13,750 bale cu. ft. 


Increase in space required for 

vertical ventilation ducts vs. slop- 

ing ventilation ducts, as approved 

by Owner. 3,330 bale cu. ft. 


Increases in side port insulation 

arrangement and changes in thick- 

ness of insulation and vent ducts, 

etc., as approved by Owner. 3,200 bale cu. ft. 


“As built" bale cubic feet, per 

measurements and calculations 

from Working Drawings listed in 

Appendix A hereto. */ 367,530 bale cu. ft. 


Bale Cubic Feet prior to author- 

ized departures (1+2+3+4) 387,810 bale cu. ft. 

All the Working Drawings and the Purchase Order Specifications 
influencing the banana cubic capacity and which reflect the foregoing 
increases in the size of space-consuming features were contemporane- 
ously submitted to the Maritime Administration, approved by it where 
necessary and are known to the Office of Ship Construction. 

The difference between the banana bale cubic capacity of 387,810 
cubic feet and the 90-day estimate of 389,455 bale cubic feet submitted 
by Bethlehem and approved by the Owner (but not approved by the Mari- 
time Administration), is 1,645 bale cubic feet. Given the complexity of 


¥, =: 

— The Capacity Plan for these vessels (No. H-4585-11-11, Alt. 0) 
dated October 26, 1962 which was approved by MarAd on December 28, 
1962, shows a banana bin cubic of 348,477 cubic feet. After the prepara- 
tion and approval of that plan by MarAd, alterations were made in the 
ship which added approximately 14,000 cubic feet of banana bin capacity. 
The bin boards and posts occupy approximately 5,550 cubic feet. The 
"as built’’ bale cubic capacity on this basis is, therefore, 368,027 cubic 
feet. 
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the task of estimating capacities prior to, and in the absence of, detail- 
ed or accurate information as to the sizes and shapes of the equipment 
and installations in the several holds, an estimating variation of only 
about one-half of one percent is entirely reasonable and well within the 
range of estimation which is both possible and acceptable under good 
marine engineering practice. 


IV. Conclusion 


To summarize, the Working Drawings and Purchase Order Speci- 
fications, as approved by the Owner, provided the maximum banana 
reefer capacity in Holds 1, 3 and 4 of the four Grace vessels that is con- 
sistent with the inclusion of the associated machinery and equipment, 
fan rooms, ducts, conveyors, sparred-off access passages, doors, side 
ports, insulation, and other space -consuming features that were re- 
quired by the Owner's Contract and Guidance Plans and Specifications, 
and his further decisions and directions, and which are essential to the 


proper functioning of the refrigerated banana spaces as required by the 
Specifications and the Contract and Guidance Plans and the said deci- 
sions and directions. 


Bethlehem constructed Hull Numbers 4585-87 and 4602 in strict 
accordance with the Working Drawings and Purchase Order Specifica- 
tions as approved by the Owner, and by Sharp, the Owner's Design Agent. 
The Chief, Office of Ship Construction, should therefore determine, in 
accordance with the Disputes Clause of the Contracts, that Bethlehem 
has completed and delivered the ships in accordance with the applicable 
Contracts, the Contract Plans and Specifications and the directions and 
approvals of the Owner and, therefore, has in all respects completely 
fulfilled its obligations under the Contracts. 


[Filed Dec. 15, 1966] 


AFFIDAVIT 
OF EARL J. O'BRIEN IN SUPPORT OF 
MOTION OF DEFENDANTS 
BETHLEHEM STEEL CORPORATION AND 
BETHLEHEM STEEL COMPANY 
TO DISMISS THE COMPLAINT 


[Caption and Verification Omitted] 


STATE OF PENNSYLVANIA ? na 


COUNTY OF NORTHAMPTON) 
EARL J. O'BRIEN, first being duly sworn, deposes and says: 

1. I make this Affidavit in support of the above-entitled 
motion of Defendants Bethlehem Steel Corporation and Bethle- 
hem Steel Company (hereinafter collectively 'Bethlehem"). 
Since prior to January 1, 1955, I have been an attorney employ- 
ed by Bethlehem in its Law and Finance Department and I am 
now an Assistant General Counsel of Bethlehem. 

2. As part of my duties, I have caused to be maintained 
files recording Bethlehem's participation in the activities of the 
Shipbuilders Council of America. Documents in such files indi- 
cate that,in the latter part of 1957, the General Counsel of the 
Maritime Administration transmitted to the Shipbuilders Council 
of America a request for comments on the Maritime Administra- 
tion's proposed pro form provisions for construction differential 
subsidy contracts. 

3. \A true copy from Bethlehem's files of a letter dated 
June 5, 1958 from the General Counsel of the Maritime Adminis - 
tration to the Shipbuilders Council of America and the enclosure 
thereto are attached hereto as an Exhibit A. 


/s/ Earl J. O'Brien 
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EXHIBIT A TO 
O'BRIEN AFFIDAVIT 


U.S. DEPARTMENT OF COMMERCE 
MARITIME ADMINISTRATION 
WASHINGTON 25, D.C. 


June 5, 1958 


Mr. L. R. Sanford, President 
Shipbuilder's Council of America 
21 West Street 

New York 6, N. Y. 


Dear Mr. Sanford: 


Reference is made to the Comments of the Committee on 
Standard Contracts and Forms of the Shipbuilder's Council of 
America on the proposed Pro Forma Contract provisions for Fed- 
eral Maritime Board-Owner ship construction, dated April 4, 1958, 
transmitted with your letter of the same date to the General Coun- 
sel of the Maritime Administration and to the comments of the 
Committee of American Steamship Lines, copies of which have 
been made available to you. These comments have been consid- 
ered at length by the administrative officers of the Administration 
whose responsibilities include ship construction contracts. 


Enclosed with this letter is a listing of the changes which 
will be made in the form of Pro Forma Contract on which your 
comments were made. These changes include certain changes 
proposed by your Committee, changes suggested by the Commit- 
tee of American Steamship Lines and changes suggested by the 
Administration's staff. 


It is not planned to make these changes in the Pro Forma 
Contracts under the Invitations outstanding or to be issued in the 
next few weeks, excepting, however, a very few of these changes 
may be made and provided for as changed in the Special Provi- 
sions of these Pro Forma Contracts. These Invitations are the 
Invitation of Grace Line Inc., for the conversion of two vessels, 
the Invitation of Lykes Bros. Steamship Co., Inc., for the con- 
struction of four vessels, the Invitation of American President 


114 


Lines, Ltd., for the conversion of four Mariner vessels and the 
Invitation of American Export Lines, Inc., for the conversion of 
the SS INDEPENDENCE and the SS CONSTITUTION. 


The bid opening dates under these Invitations are such 
that, in the event your organization or the Committee of Amer- 
ican Steamship Lines wishes to make further comment upon the 
changes set out in this letter and desires to discuss these chang- 
es with the Administration's staff the final determination of the 
changes to be made could not be effected in time to issue Gen- 
eral Provisions under these Invitations. 


If your organization does not wish to submit further com- 
ments upon the changes set out in this letter, this office should 
be advised of that fact promptly. 


Sincerely yours, 


E. Robert Seaver 
General Counsel 


By: /s/ John F. Harrell 
Assistant General Counsel 
Division of Construction Contracts 


Enclosure 
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CHANGES IN THE GENERAL PROVISIONS 


Article 3. Change the title of Article 3 to read: “INTERPRE - 
TATION OF PLANS AND SPECIFICATIONS” and delete the follow- 
ing "(a)". 

After the first sentence in paragraph (a) of ee 3 insert a new 
sentence reading: "If there is any conflict between the Special Provi- 
sions and the General Provisions as to such conflict the pRnecial Provi- 
sions shall prevail." 

Paragraphs (b), (c) and (d) of Article 3 are notes into Article 4 
to become paragraphs (a), (b) and (c) of Article 4 and change cross ref- 
erences accordingly. : 

Article 4. Change the title of Article 4 to read: "CHANGES IN 
PLANS AND SPECIFICATIONS AND ADJUSTMENTS OF CONTRACT 
PRICE FOR CHANGES INCREASING OR DECREASING CONTRACT 
WORK". 

Article 4(a) ormerly e(b)). Add at the end of the second sen- 
tence the words, "which estimate shall be accompanied by a full de- 
scription of the completed work which would be eliminated or would 
have to be modified and of acquired material which would not be used 
if the change is approved." 

Article 4(b) (formerly 3(c)). Add at the end of the first sentence 
the following: '; provided, however, if a directed change in the Plans 
and Specifications affects a specific guarantee set out in the Specifica- 
tions or in the Special Provisions and such effect is noted by the Con- 
tractor in its estimate of the change the guarantee will be modified to 
the extent determined by the Board.” 

Article 4(c) (formerly 3(d)). Add at the end of the second sen- 
tence the words "which estimate shall be accompanied by a full descrip- 
tion of the completed work which would be eliminated or would have to 
be modified and of acquired material which would not be used if the 


change is approved." 
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Add at the end of the last sentence the following: "In the event 
the proposed change is not directed, and the Board determines that the 


change proposed was a major change in the contract work, the Contrac- 


tor shall be reimbursed for the engineering and estimating costs in- 
volved as determined by the Board." 

Article 4(a) (formerly 4(a)). In first line of first sentence, change 
“twenty (20)"* to "thirty (30). 

Substitute for the word "allow" in the first sentence the words 
"grant in writing.” 

Substitute in the eighteenth and nineteenth lines, page 5, for "the 
same average hourly earnings" the words "The Contractor's average 
hourly earned rates for direct labor." 

Article 4(e) (formerly 4(b)). Add after the first sentence the sen- 
tence reading: "The Owner shall promptly notify the Contractor of the 
Board's approval or disapproval of the Contractor's estimate.” 

Delete the second sentence commencing “In case of the Board's 


Article 5(a). In the second line after the word "Owner"™ delete 
“or™. 

In the third line after the words "of the United States," insert the 
words "or by any one or more of them." 

In the sixteenth through the nineteenth lines, page 6, delete begin- 
ning with the words "non-delivery” and ending with the words “contract 
work).* 

In the nineteenth line, page 6, after the word "priorities" delete 
"or". 

In the twenty-second line, page 6, after the word "flood" delete: 
"or". 

In the twenty-third line, page 6, after the word "insurrections” 
delete “or™. 

In the twenty-fifth line, page 6, delete beginning with "or and de- 
lays” and ending with "such causes”. 
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In the ninth and tenth lines, page 7, replace the words "the Own- 
er, by the Board or causes beyond the control of the Contractor" with 
the words “any cause set out in this Article 5(a).” | 

Article 5(b). In line twenty, page 7, delete all of the sentence 
after the words "caused by" and substitute the following: "a cause set 
out in paragraph (a) of this Article 5; provided, however, that no exten- 
sion of delivery date shall be granted on account of delay of subcontrac- 
tors (including material suppliers) unless (i) such delay was due to 
causes beyond the control of the subcontractor including the specific 
causes enumerated in paragraph (a) of this Article 5 and (ii) the sub- 


contractor's contract extends the subcontract Beles time for such 


causes." 

Article 6. In lines three, six, and seven, page 8, after the words 
"the Owner" insert "and the Board.” 

Article 7. In line twenty-seven, page 9, at end of sentence add — 
(excluding, however, delays caused by the Owner or the Government)."' 

Article 8(a). In line five, page 10, after the word "requirements” 
revise to read "in effect one month prior to the date of opening bids of 
(i) the American Bureau of Shipping and (ii) all Government and other 
agencies having jurisdiction over the contract work as a to the extent: 
provided in the Plans and Specifications." 

Article 9(c). In the twenty-fifth line, page 11, delete the words 
"Owner and the Board" and insert "Specifications." 

Article 9(d). Revise the first part of the third sentence to read: 
"Such rejected workmanship shall be satisfactorily corrected and such 
rejected material shall be satisfactorily replaced, or with the approval 
of the Owner, corrected to conform to the retuinementt of the Plans and 
Specifications." 

Article 11. Make the third sentence the second sentence. 

Add the word "Contractor" (line thirteen, page 13) the words "and 
all such expenses of persons on the Vessel not reasonably necessary but 
invited by the Owner or by the Board shall be reimbursed to the Contrac- 
tor by the Owner or the Board, as the case may be." | 
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Article 12. In line twenty-five, page 13, delete after the word 
"provided" and substitute the words "the expenses of such additional 
trials shall be governed by the provisions of Article 11 of these Gen- 
eral Provisions." 

Article 13. In line fourteen delete the words "as directed by the 
Owner, as approved by the Board," and substitute the following: "whose 
responsibility it shall be to demonstrate that the correction has been 
effective and that the corrected work complies with the requirements of 
the Plans and Specifications." 

In line twenty-one, page 14, after 'Plans and Specifications" in- 
sert "and changes thereto." 

Article 14(a). Insert at the commencement of the first sentence 
the following: "Notwithstanding any inspection or failure to reject by 
the Owner or any regulatory body pursuant to Article 9 of these General 
Provisions." 

In the fifth and sixth lines, page 15, delete "other than due to ordi- 
nary wear and tear." 

Revise the first sentence after the word "extent" (line eleven, page 
15) to read: "that it is due to ordinary wear and tear or to the extent in- 
creased by the negligence or other improper act of the Owner or any op- 


erator of the Vessel or of any other person other than the Contractor or 


its subcontractors during said period.” 

In line eighteen, page 15, after the word "Contractor" insert the 
words "whether to", delete the word “hereunder” at the end of the line 
and substitute the words "or the Board under this contract.” 

In line twenty-two, page 15, insert the words "or the Board" after 
the word "Owner". 

In line twenty-four, page 15, insert the words “or the Board" after 
the word "Owner." 

In line nineteen, page 16, insert the words "or is taken out of" 
after the word "for". 

Article 14(b). In line twenty-two, page 16, delete the word "prompt- 
ly". 
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Delete the second sentence and substitute the following as the 
third and fourth sentences: ‘In the event the Owner proposes the re- 
pair or correction of the defect or damage before the Vessel reaches 
its next continental United States port, notice shall be given to the Con- 
tractor within five (5) days after the discovery of the defect or damage 
and before repair, otherwise notice shall be given five (5) days after 
the Vessel next reaches a continental United States port and before the 
defect or damage is repaired or corrected. Failure to give the notice 
as herein provided or to give the Contractor an opportunity to inspect 
shall release the Contractor only to the extent that such failure is preju- 
dicial to the Contractor." 

In line ten, page 17, change the word "practicable" to “practical” 


and thereafter insert: "(taking into consideration the necessity of keep- 
ing the Vessel on schedule)." : 
Revise the last sentence to read: "The responsibility of the Con- 


tractor for defective workmanship, defective material or damages pur- 
suant to this Article 14 shall be the decision of the Owner.” 

Article 14(d). In the first line delete the word "Before" and sub- 
stitute the word "At". | 

In the last line of the paragraph, delete the word "provided" and 
substitute the following: "set forth; provided, the Contractor may ex- 
clude from such assignment any rights against the vendor in favor of 
the Contractor for defects and damages within the six month's guarantee 
period." : 

Article 16. In line twenty-one, page 23, the word "or" is changed 
to "and" and the word "has" is changed to "have". 

Revise the fourth sentence to read: "Title to all scrap and title to 
any material which the Board approves as surplus to the requirements 
of this contract (except material furnished by the Owner or the Board 
or which under any adjustment of Contract Price under the provisions 
of Article 4 of these General Provisions remains the property of the 
Owner or the Board) shall vest in the Contractor upon such approval by 
the Board.” 
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Article 17. Add at the end of the Article the following: 

"The Contractor has agreed to take reasonable precau- 
tions to maintain in confidence all information contained in 
the Plans and Specifications disclosed to it other than infor- 
mation which is known to it at the time of such disclosures, 
or which is or shall become available to it from sources 
other than the Owner, the Board, or the Naval Architect of 
the Owner or which is or shall become obvious to those 
skilled in the trade to which such information relates. Not- 
withstanding anything to the contrary hereinabove contained, 
the Contractor shall not be precluded from disclosing infor- 
mation which may be necessary for the prosecution of the 
work, provided only that in making such disclosure the Con- 
tractor shall impose upon any person, firm, or corporation 
to whom such disclosure is made, conditions relating to the 
confidential treatment thereof to the same effect as those 
imposed upon it herein; nor shall Contractor be responsible 
for unauthorized actions of its employees provided that the 
aforementioned reasonable precautions have been taken by it - 
as hereinabove provided." 

Article 18(a). Revise to read: "In the event this is a fixed price 
contract, the Contractor shall pay, as a cost of the Contractor, all United 
States, State, County, City and other taxes, assessments, duties lawfully 
assessed or levied (and lawfully collectible from the Contractor or Own- 
er) prior to delivery and acceptance of the Vessel by the Owner against 
the Vessel and material, supplies and equipment to be used or used in” 
the performance of this contract, including any sales, use or excise tax- 
es with respect thereto.” 

Article 18(b). Revise to read: "In the event this is an adjusted 


price contract the Contractor shall pay, as a cost of the Contractor, all 
United States, State, County, City and other taxes, assessments, duties . 
lawfully assessed or levied (and lawfully collectible from the Contractor 
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or Owner) prior to delivery and acceptance of the Vessel by the Owner 
against the Vessel and material, supplies and equipment to be used or 
used in the performance of this contract including any sales, use Or ex- 
cise taxes with respect thereto. If, after the date for the opening of bids, 
there shall occur any increase in the rate of such taxes, assessments, 
or duties, or if the coverage thereof shall be increased, whether such 
increase be by reason of the amendment of existing laws or the enact- 
ment of new laws, or if new taxes are levied, the contract price shall be 
increased by the proportionate amount of such increase and new taxes 
properly allocable to this contract. If, on the other hand, after the date 
for opening bids, there shall occur any decrease in the rate of such tax- 
es, assessments or duties or if the coverage thereunder shall be reduced, 
whether such reduction be by reason of the amendment of existing laws 
or the enactment of new laws, or if any of such taxes shall be repealed 
or abolished, the contract price shall be reduced by the proportionate 


amount of such decreased, repealed or abolished taxes properly alloca- 
ble to this contract.” 


In line six, page 27, change "'c" to "(i)". 

In line twenty-two, page 27, change "(d)" to "(i)". 

In line twenty-five, page 27, change "paragraphs (b) and (c)” to 
"paragraph (b) and subparagraph (i) of paragraph (b).”. 

Article 19(b). In line twenty-six, page 28, change the “and” after 
"Owner" to "or". | 

Article 19(c). In line four, page 29, change the “an " after "Own- 
er" to "or". 

Article 19(d). In line thirteen, page 29, change the "and" after 

"Owner" to "or". 

Article 20. In line seven, page 30, after the word “Owner” insert 
"except that it shall be applicable to such injury, death or damages oc- 
curring during the period or periods the Vessel is in the Contractor's 
shipyard or under the Contractor's work supervision for the perform - 
ance of work or repairs required by Article 14 of these General Provi- 


sions." 
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In line twelve, page 30, after the word "acceptance" insert "(or 


while the Vessel is in the Contractor's shipyard or under its work su- 
pervision).” 

Article 21. In lines one and two, page 31, delete "the Acts ap- 
proved October 16, 1917 and July 1, 1940, as amended (35 US.C. (1940 
Ed.), Sec. 42)" and insert "under the provisions of 35 US.C., Sections 
181-188." 

In line three, page 31, delete the word "to" and substitute the 
words “shall the Contractor be obligated to indemnify the Board for". 

In line six, page 31, after the word "or" insert "to indemnify the 
Owner or the Board for an infringement of United States Letters Patent 
resulting". 

Article 22. In line eighteen, page 31, after the word "bonds" in- 
sert "upon which the Contractor and the surety or sureties are jointly 
and severally bound to the Owner and the Board as joint and several 
obligees." 

Article 23. In line six, page 33, delete "b". 

Article 28. In the second line, page 36, delete "the Owner and 
the Board" and substitute "the United States." 

In the twenty-eighth line, page 38, delete "and the Owner”. 

In the sixth and ninth lines, page 39, delete "and the Owner”. 

In the tenth line, page 39, delete "them" and insert "it". 

In the twentieth line, page 41, change "35" to "36". 

Article 29. Change title to read: 

"EVENTS OF DEFAULT OF CONTRACTOR". 

Article 30. In line nineteen, page 46, after the word "Board" in- 
sert “or the Owner”. 

New Article 31 reading: 

"Article 31 — DEFAULT OF OWNER. (a) In the event that the 
Owner shall fail to make the payments provided to be made by the Own- 
er to the Contractor pursuant to the Special Provisions and the General 
Provisions of this Contract at the respective time provided for such 
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payment, the Contractor upon such failure of the Onnen: = give to the 
Owner written notice of such failure and a copy of said notice shall be 
delivered to the Board by the Contractor; provided, however, that in the 
event the failure of the Owner involves a matter as to which the Owner 
has appealed to the Board pursuant to Article 36 of these General Pro- 
visions, such notice shall not be given until after the Board's decision 
if the payment in question is the subject of the appeal and a written copy 
of said notice shall be delivered to the Board by the Contractor. The 
Owner shall have ten days to make the payment covered by the notice. 
(bp) In the event the Owner fails after such ten (10) days to make 
the payment set out in the notice provided for in paragraph (a) above, 
the Contractor may deliver to the Owner a notice of default and deliver 
a copy of such notice of default to the Board. 
"(c) In the event that the Board does not give to the Contractor the 
notice provided for in paragraph (d) below within ten (10) days after the 
Board's receipt of the written notice of the Owner's default, the Contrac- 


tor may terminate the contract work and may pursue its legal remedies 
against the Owner and the Board for breach of contract. 
"(d) Within ten (10) days after it receives the Contractor's notice 


of the Owner's default, the Board may give the Contractor written notice 
of its election to assume obligations of the Owner to complete the pay- 
ment required to be made to the Contractor by the Owner under this con- 
tract. The Board shall promptly pay all delinquent payments of the Own- 
er. A copy of the Board's notice to the Contractor shall be delivered to 
the Owner. All rights of the Owner under this contract and all title of 
the Owner in the vessel and in the contract materials shall vest in the 
Board as of the date of said notice." 

Article 31. Change to Article 32. 

Article 32. Change to Article 33. 

Article 33. Change to Article 34. 

Article 34. Change to Article 35. 

Article 35. Change to Article 36. 
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In line five, page 50, add a new first sentence reading: "Any ac- 
tion, direction, decision or determination of the Board, the Owner or 
the Contractor under this contract may be the subject of a dispute." 

In line eight, page 50, after the word "'fact" insert "or of law.” 

In line seventeen, page 50, after "Board" insert "on any question 
of fact.” 

In line twenty-two, page 50, change "35" to "36". 

In line six, page 51, change "35" to "36". 


SPECIAL PROVISIONS 


While the Special Provisions will not be printed as standard pro- 
visions, as the General Provisions will be, it is not expected that, except 
for the provisions that are affected by the particular contract work, these 
provisions will be varied from contract to contract. 

The following are the changes that will be made in the Special Pro- 
visions as those provisions were set out in the Pro Forma issued under 
the last Moore -McCormack Invitation for Bids. 

The changes in the Special Provisions are the following: 

Article I(c). In the tenth line, page 4, insert "arising out of the 
acts or omissions of the Contractor or its subcontractors". 

Article Il 

1. Labor: 

(a) In the twenty-sixth line, page 7, insert after the word 
"payments" the words "overtime and". 

Article VI. (a) In the third and fourth lines of this paragraph de- 
lete the parenthetical expression and substitute in lieu thereof the follow- 
ing: "(as adjusted under Article 4 and Article 18, paragraphs (d) and (e) 
of the General Provisions, and under Article Il of these Special Provi- 
sions).” 3 

After the word "provided" in the sixth line of the paragraph revise 
to read: "that the Board and the Owner shall, on such terms and condi- 
tions as the Board may prescribe”. 
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Article IX. After "Insurance on the Vessel and Material” add 


"(a)". 
In the eighth line of the paragraph insert between the word "form" 
and the word "Marine" the words "(including pre-keel)”. 

At the end of the article add a new paragraph (b) reading: 

"(b) In the event that war risk insurance premiums are increased 
during the period of the contract work the contract price shall be in- 
creased by the amount of such premium increase over the rate applying 
on the date of opening bids and in the event that war risk premiums are 
decreased the contract price shall be decreased by the amount of such 
premium decrease.” | 

Article X. Revise to read: 

"Article X. Renegotiation. (a) To the extent required by law, this 
contract is subject to the Renegotiation Act of 1951 (P.L. 9, 82d Cong., 

65 Stat. 7) as amended (P.L. 764, 83d Cong. 68 Stat. 1116; P.L.216, 84th 
Cong., 69 Stat. 447) and to any subsequent act of Congress providing for 
the renegotiation of contracts. Nothing contained in this clause shall im- 
pose any renegotiation obligation with respect to this contract or any sub- 
contract hereunder which is not imposed by an act of Congress heretofore 
or hereafter enacted. Subject to the foregoing this contract shall be deem- 
ed to contain all the provisions required by Section 104 of the Renegotia- 
tion Act of 1951, and by any such other act, without subsequent contract 
amendment specifically incorporating such provisions : 

"(b) The Contractor agrees to insert the provisions of this clause, 
including this paragraph (b), in all subcontracts, as that term is defined 
in section 103g of the Renegotiation Act of 1951 or in any subsequent act 
of Congress providing for the renegotiation of contracts.” 


USCOMM -MA -DC 


[Filed Feb. 9, 1967] 


EXCERPTS FROM 
PLAINTIFF'S MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION TO DEFENDANTS' 
MOTION TO DISMISS WITHOUT PREJUDICE 


[Caption Omitted] 


* * * * * 


In the present case the agency, through the Chief, Division of 
Estimates, has refused to extend the contract delivery dates to the full 
extent requested by Bethlehem under Article 5 and Bethlehem clearly 
has a present liability to Grace Line. However, to the extent that Beth- 
lehem can secure a further extension through the disputes procedure 
its present liability may be reduced; likewise, to the extent the disputes 
procedure results in elimination or reduction of the extension, its pres- 
ent liability will be increased. Grace Line, therefore, interposes no ob- 
jection to disputes proceedings so far as the delays claim of the third 
count is concerned. For reasons stated in Point IV, infra, however, it 
does not follow that a dismissal of this count is warranted; the appro- 
priate action by the Court is to hold judicial proceedings thereon in abey- 
ance pending completion of the disputes proceedings. 

* * * * * 

Grace Line's claim of defective salt water valves set forth in the 
fifth count of the complaint is essentially a claim of defective material. 
The vessels were accepted pursuant to Article 13, without reservation 
pertinent to the sea valves. As indicated in Bethlehem's memorandum 
(p. 7), some defective valves were discovered during the six-month guar- 
antee period and some were actually repaired or replaced at Bethlehem's 
expense pursuant to the provisions of Article 14. The full magnitude of 
the problem did not become evident until later. It is, nevertheless, argu- 
able that the adjustment mechanism of Article 14 applies with respect to 
some, if not all; of the defective valves subject of the claim in the fifth 
count and affords redress for the alleged breach. Therefore, no objection 
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is interposed to disputes procedure on this claim. Again, as will be 


seen in Point IV, it does not follow that a dismissal of this count is re- 
quired at this time. 


* * * * * 


IV. THE THIRD AND FIFTH COUNTS OF THE COMPLAINT, 
EVEN THOUGH IN PART SUBJECT TO DISPUTE CLAUSE 
PROCEDURE, SHOULD NOT BE DISMISSED; A STAY OF 
JUDICIAL PROCEEDINGS THEREON IS THE MOST THAT 
IS WARRANTED. 

As shown in Point II, supra, it appears that the claims set forth 
in the third (delayed delivery) and fifth (defective salt water valves) 
counts of the complaint are or may be subject to redress under the con- 
tract and hence may be heard under the disputes clause. It does not fol- 
low, however, that these counts should be dismissed. Rather, a stay of 
judicial proceedings would be appropriate. This is so because (1) with 
respect to the third count the parties have already stipulated a stay and 
Bethlehem's motion to dismiss that count is in flagrant violation of that 
stipulation, (2) Grace Line's claims in both counts are matured claims 
and there is accordingly no basis for dismissal even if they are subject 
to administrative proceedings and (3) a stay of both counts is required 
to avoid any possible problems respecting the applicable statute of limi- 
tations. 


A. The Statute of Limitations 


With respect to the third ground stated, it cannot be questioned 
that Grace Line has a right to bring an action in order to toll the running 
of the statute of limitations applicable to its claims of delayed delivery 
and defective salt water valves. This consideration is emphasized bythe 
fact that four months after the commencement of this action the Court of 
Appeals for the Second Circuit in Crown Coat Front Co., Inc. v. United 
States, 363 F.2d 407, cert. granted, 35 US.L. Week 3124 (1966), held 
in banc that the statute of limitations respecting a contractor's suit 
against the government "could not be extended by the Disputes Clause 
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agreement of the parties, or tolled during the period that . . . [the con- 
tractor's] claim was being administratively considered" (363 F.2d at 
413). 19/ The court further held (ibid.) that the contractor 
may always protect himself by instituting a "protective 
suit" within the . . . period permitted . . ., staying its pro- 


gress until after a final administrative decision, and then 


bringing it forward if the administrative decision is adverse 
to him. [Emphasis supplied]. 
That decision is now awaiting Supreme Court review. And until such 
time as it might conclusively be determined that the pendency of dis- 
putes clause proceedings has the effect of preventing the accrual of a 
cause of action and the running of any applicable statute of limitations, 
a dismissal of the third and fifth counts of the complaint here would be 


unwarranted. 


* 


19/ Divergent results (also divergent from each other) were reached 


in Northern Metal Co. v. United States, 350 F.2d 833 (3rd Cir. 1965), 
and Nager Electric Co.v.UnitedStates, _— Ct. Cl. (October 14, 
1966), motion for rehearing and reconsideration pending. 


[Filed Feb. 9, 1967] 


AFFIDAVIT OF MICHAEL JOSEPH IN OPPOSITION 
TO DEFENDANTS’ MOTION TO DISMISS 
WITHOUT PREJUDICE 


[Caption and Verification Omitted] 


District of Columbia ) a~- 
City of Washington ) 


MICHAEL JOSEPH, being duly sworn according to law, deposes 
and says: 

1. Iam one of the attorneys for Grace Line Inc., plaintiff in the 
above-captioned action, and make this affidavit in opposition to defend- 
ants' motion to dismiss without prejudice. 

2. Ihave received from the Maritime Administration, United 
States Department of Commerce, officially-certified copies of the fol- 
lowing documents contained in the files of the Maritime Administration 
which are attached as exhibits hereto: 


Exhibit A — Certificate of Completion and Delivery and Certifi- 
cate of Acceptance and Receipt of the SS SANTA 
MAGDALENA, constructed under Contract No. FMB- 
104 - 


Exhibit B — Certificate of Completion and Delivery and Certifi- 
cate of Acceptance and Receipt of the SS SANTA 
MARIANA, constructed under Contract No. FMB- 
104 


Exhibit C — Certificate of Completion and Delivery and Certifi- 
cate of Acceptance and Receipt of the SS SANTA 
MARIA, constructed under Contract No. FMB-104. 


Exhibit D — Certificate of Completion and Delivery and Certifi- 
cate of Acceptance and Receipt of the SS SANTA 
MERCEDES, constructed under Contract No. MA/ 
MSB-8 


Exhibit E — Pages 1-1, 1-7, 1-8, and 100-1 of the Specifications 
of Contract Nos. FMB-104 and MA/MSB-8 


/s/ Michael Joseph 
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EXHIBIT A TO 
JOSEPH AFFIDAVIT 


[Seal Omitted] 


UNITED STATES OF AMERICA 
Department of Commerce 


MARITIME ADMINISTRATION 
Washington, January 26, 1967 


I HEREBY CERTIFY that the annexed is a true copy of the Cer- 
tificate of Completion and Delivery and the Certificate of Acceptance 
and Receipt, along with related documents, respecting the SS SANTA 
MAGDALENA, as it was in effect on February 4, 1963, and as said 
documents appear on file in the Maritime Administration, U.S. Depart- 


ment of Commerce. 


IN WITNESS WHEREOF, I have hereunto set 
my hand, and caused the seal of the Mari- 
time Administration to be affixed, on the 
day and year first above written. 


/s/ James S. Dawson, Jr. 
Secretary 
Maritime Administration 
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CERTIFICATE 
of 
COMPLETION AND DELIVERY 


Sparrows Point, Md. 
Febmary 4, 1963 


This is to certify that the SS. SANTA MAGDALENA (290270), 
M.A. Hull No. 91, Contractor's Hull No. 4585 has been completed pur- 
suant to that certain contract for the construction of said vessel bear- 
ing date February 26, 1960 between Bethlehem Steel Company, and the 
United States of America, represented by the Federal Maritime Board, 
and Grace Line, Inc., (Contract No. F.M.B.-104), and to the require- 
ments of approved plans, changes and specifications; but subject to 
clearance of all alowance list shortages (including fuel oil, lube oil 
and fresh water) by the Inventory Section of the Division of Purchase 
and Sales, Office of Property and Supply and by Grace Line Inc., and 
subject to certain lists of exceptions or items in controversy as noted 
in Exhibits A, B, and C, attached hereto and made a part hereof; such 
completion being further evidenced by the Certificates herewith pre- 
sented issued by the American Bureau of Shipping, Coast Guard, Cus- 
toms, Public Health Service, and other regulatory bodies; and 


It is further certified that said vessel was on the 4th day of Feb- 
ruary, 1968 at 12:35 o'clock P.M. Eastern Standard Time, physically 
delivered by Bethlehem Steel Company to Grace Line Inc., at Sparrows 
Point, Maryland, pursuant to said Contract No. F.M.B.-104, under the 
terms of which the title in and to said vessel vested in Grace Line Inc. 


Bethlehem Steel Company 


By: /s/ J. H. Morris 
General Manager 


CERTIFICATE 
of 
ACCEPTANCE AND RECEIPT 


Sparrows Point, Md. 
February 4, 1963 


Said vessel is hereby accepted and received at the time and place 
above set forth pursuant to said Contract No. F.M.B.-104 subject to the 
provisos above set forth and, without limitation, subject to the guaranty 
provisions of said Contract F.M.B.-104 and without waiver of any of the 
terms and conditions of said contract. 


Grace Line Inc. 


By: /s/ Herbert G. Hopwood 
Vice President 


This is to state that the above vessel has been inspected during 
construction and that insofar as inspection personnel has been able 
to observe, this office is in accord with the above statements. 


United States of America 
Department of Commerce 
Maritime Subsidy Board 


By /s/ Arys H.. Huizinga 
Construction Representative 


4 February 1963 


HULL 4585 
EXHIBIT "A" SANTA MAGDALENA 


Items to be completed during guarantee period by Bethlehem Steel 
Co. 
* cd * ae * 
4, Stability Booklet (furnish final). 


* * * * * 


13. Passenger S.R. wastebaskets not in accordance with approved 
plan. 


* * * * 


/s/ J. H. Morris /s/ Herbert G. Hopwood /s/ Arys H. Huizinga 
Ass't Manager Vice President Const. Rep. 
Bethlehem Steel Co. Grace Line, Inc. U.S. Maritime Admin. 


EXHIBIT "'C" HULL 4585 
* * * * * 
31 (998) Alumimm railings shall be replaced where marred 
or damaged. For example, in Purser's Lobby. 
* * * * * 


47 - The owner has an open question relating to the banana bin cubic ca- 
pacity of the vessel. 


/s/ J. H. Morris /s/ Herbert G. Hopwood /s/ Arys H. Huizinga 
Ass't. Manager Vice President Corist. Rep. 
Bethlehem Steel Co. Grace Line Inc. U.S. Maritime Admin. 
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EXHIBIT B TO 
JOSEPH AFFIDAVIT 


[Seal Omitted] 


UNITED STATES OF AMERICA 
Department of Commerce 


MARITIME ADMINISTRATION 


Washington, January 26, 1967 


I HEREBY CERTIFY that the annexed is a true copy of the Cer- 
tificate of Completion and Delivery and the Certificate of Acceptance 
and Receipt, along with related documents, respecting the SS SANTA 
MARIANA, as it was in effect on June 14, 1963, and as said documents 
appear on file in the Maritime Administration, U.S. Department af 
Commerce. ! 

IN WITNESS WHEREOF, I have hereunto set 
my hand, and caused the seal of the Mari- 
time Administration to be affixed, on the 
day and year first above written. 


/s/ James S. Dawson, Jr. 
Secretary 
Maritime Administration 
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CERTIFICATE 
of 
COMPLETION AND DELIVERY 


Sparrows Point, Md. 
June 14, 1963 


This is to certify that the S.S. SANTA MARIANA (291811), M.A. Hull 
No. 92, Contractor's Hull No. 4586 has been completed pursuant to that cer- 
tain contract for the construction of said vessel bearing date February 26, 
1960 between Bethlehem Steel Company, and the United States of America, 
represented by the Federal Maritime Board, and Grace Line, Inc., (Con- 
tract No. F.M.B.-104), and to the requirements of approved plans, changes 
and specifications; but subject to clearance of all allowance list shortages 
(including fuel oil, lube oil and fresh water) by the Inventory Section of the 
Division of Purchase and Sales, Office of Property and Supply and by Grace 
Line, Inc., and subject to certain lists of exceptions or items in controversy 
as noted in Exhibits A and B attached hereto and made a part hereof; such 
completion being further evidenced by the Certificates herewith presented 
issued by the American Bureau of Shipping, Coast Guard, Customs, Public 
Health Service, and other regulatory bodies; and 


It is further certified that said vessel was on the 14th day of June 
1963, at 10:30 o'clock A.M. Eastern Daylight Time, physically delivered 
by Bethlehem Steel Company to Grace Line, Inc., at Sparrows Point, Mary- 
land, pursuant to said Contract No. F.M.B.-104, under the terms of which 
the title in and to said vessel vested in Grace Line, Inc. 


Bethlehem Steel Company 


By: /s/ J. H. Morris 
GENERAL MANAGER 


CERTIFICATE 
of 
ACCEPTANCE AND RECEIPT 


Sparrows Point, Md. 
June 14, 1963 


Said vessel is hereby accepted and received at the time and place 
above set forth pursuant to said Contract No. F.M.B.-104 subject to the 
provisos above set forth and, without limitation, subject to the guaranty 
provisions of said Contract F.M.B.-104 and without waiver of any of the 
terms and conditions of said contract. 


Grace Line, Inc. 


By: /s/ H. G. Hopwood 
Vice President 
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This is to state that the above vessel has been inspected during con- 
struction and that insofar as inspection personnel has been able to observe, 
this office is in accord with the above statements. 


United States of America 
Department of Commerce 
Maritime Subsidy Board 


/s/ Arys H. Huizinga 
Construction Representative 


14 June 1963 


HULL 4586 
SANTA MARIANA 
EXHIBIT "B"' 
The following items are in controversy. Delivery and Acceptance of 


the Vessel is without prejudice to the rights of either Party in regard 
to these items. 


Item 
No. Description 


The owner has an open question relating to the banana bin cubic 
capacity of the vessel. 


Blemishes on aluminum sheathing in Cargo Holds shall be re- 
moved as previously requested in George G. Sharp Co. memo- 
randum to Mr. R. W. Miller dated February 6, 1963. 


/s/ 3. H. Morris /s/ H.G. Hopwood = /s/ Arys H. Huizinga 
Ass't. Manager Vice President Construction Rep. 
Bethlehem Steel Co. Grace Line Inc. U.S. Maritime Admin. 
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EXHIBIT C TO 
JOSEPH AFFIDAVIT 


[Seal Omitted] 


UNITED STATES OF AMERICA 
Department of Commerce 


MARITIME ADMINISTRATION 
Washington, January 26, 1967 


I HEREBY CERTIFY that the annexed is a true copy of the Cer- 
tificate of Completion and Delivery and the Certificate of Acceptance 
and Receipt, along with related documents, respecting the SS SANTA 
MARIA, as it was in effect on September 23, 1963, and as said docu- 
ments appear on file in the Maritime Administration, U.S. Department 
of Commerce. 


IN WITNESS WHEREOF, I have hereunto set 
my hand, and caused the seal of the Mari- 
time Administration to be affixed, on the 
day and year first above written. 


/s/ James S. Dawson, Jr. 
Secretary 
Maritime Administration 
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CERTIFICATE 
of 
COMPLETION AND DELIVERY 


Sparrows ‘Point, Md. 
September 23, 1963 


This is to certify that the S.S. SANTA MARIA (292838), M.A. Hull 
No. 98, Contractor's Hull No. 4587 has been completed pursuant to that 
certain contract for the construction of said vessel bearing date February 
26, 1960 between Bethlehem Steel Company, and the United States of Amer- 
ica, represented by the Federal Maritime Board, and Grace Line, Inc., 
(Contract No. F.M.B.-104), and to the requirements of approved plans, 
changes and specifications; but subject to clearance of all allowance list 
shortages (including fuel oil, lube oil and fresh water) by the Inventory 
Section of the Division of Purchase and Sales, Office of Property and Sup- 
ply and by Grace Line, Inc., and subject to certain lists of exceptions or 
items in controversy as noted in Exhibits A and B attached hereto and 
made a part hereof; such completion being further evidenced by the Cer- 
tificates herewith presented issued by the American Bureau of Shipping, 
Coast Guard, Customs, Public Health Service, and other regulatory bodies; 
and 

It is further certified that said vessel was on the 23d day of Septem- 


ber 1963, at 11:30 o'clock A.M. Eastern Daylight Time, physically deliv- 
ered by Bethlehem Steel Company to Grace Line, Inc., at Sparrows Point, 


Maryland, pursuant to said Contract No. F.M.B.-104, under the terms of 
which the title in and to said vessel vested in Grace Line, Inc. 


Bethlehem Steel Company 


By: /s/ J. H. Morris 
GENERAL MANAGER 


CERTIFICATE 
of 
ACCEPTANCE AND RECEIPT 


Sparrows Point, Md. 
September 23, 1963 


Said vessel is hereby accepted and received at the time and place 
above set forth pursuant to said Contract No. F.M.B.-104 subject to the 
provisos above set forth and, without limitation, subject to the guaranty 
provisions of said Contract F.M.B.-104 and without waiver of any of the 
terms and conditions of said contract. 


Grace Line, Inc. 


By: /s/ H. G. Hopwood 
VICE PRESIDENT 


This is to state that the above vessel has been inspected during con- 
struction and that insofar as inspection personnel has been able to ob- 
serve, this office is in accord with the above statements. 


United States of America 
Department of Commerce 
Maritime Subsidy Board 


By: /s/ Arys H. Huizinga 


CONSTRUCTION 
REPRESENTATIVE 


23 September 1963 


HULL 4587 
SANTA MARIA 
EXHIBIT "B" 
The following item is in controversy. Delivery and Acceptance of the 
Vessel is without prejudice to the rights of either Party in regard to this 


item. 


ITEM 
NO. DESCRIPTION 


The Owner has an open question relating to the Banana Bin 
Cubic capacity of the vessel. 


/s/ J. B. Morris /s/ H.G. Hopwood /s/ Arys H. Huizinga 
Asst. to Manager Vice President Construction Representative 
Bethlehem Steel Co. Grace Line Inc. U.S. Maritime Admin. 
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EXHIBIT D TO 
JOSEPH AFFIDAVIT 


[Seal Omitted] 


UNITED STATES OF AMERICA 
Department of Commerce 


MARITIME ADMINISTRATION 
Washington, January 26, 1967 


I HEREBY CERTIFY that the annexed is a true copy of the Cer- 
tificate of Completion and Delivery and the Certificate of Acceptance 
and Receipt, along with related documents, respecting the SS SANTA 
MERCEDES, as it was in effect on April 7, 1964, and as said documents 
appear on file in the Maritime Administration, U.S. Department of Com- 


merce. 


IN WITNESS WHEREOF, I have hereunto set 
my hand, and caused the seal of the Mari- 
time Administration to be affixed, on the 
day and year first above written. 


/3/ James S. Dawson, Jr. 
Secretary 
Maritime Administration 
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CERTIFICATE 
of 
COMPLETION AND DELIVERY 


Sparrows Point, Md. 
April 7, 1964 


This is to certify that the S.S. SANTA MERCEDES (293943), M.A. 
Hull No. 138, Contractor's Hull No. 4602 has been completed pursuant to 
that certain contract for the construction of said vessel entered into as 
of February 1, 1962 between Bethlehem Steel Company, and the United 
States of America, represented by the Secretary of Commerce, acting by 
and through the Maritime Subsidy Board, and Grace Line Inc. (Contract 
No. MA/MSB-8), and to the requirements of approved plans, changes and 
specifications; but subject to clearance of all allowance list shortages 
(including fuel oil, lube oil and fresh water) by the Inventory Section of 
the Division of Purchase and Sales, Office of Property and Supply and by 
Grace Line Inc., and subject to certain lists of exceptions or items in 
controversy as noted in Exhibits A and B attached hereto and made a part 
hereof; such completion being further evidenced by the Certificates here- 
with presented issued by the American Bureau of Shipping, Coast Guard, 
Customs, Public Health Service, and other regulatory bodies; and 


It is further certified that said vessel was on the 7th day of April 
1964, at 6:40 o’clock P.M. Eastern Standard Time, physically delivered 
by Bethlehem Steel Company to Grace Line Inc., at Sparrows Point, Mary- 


land, pursuant to said Contract No. MA/MSB-8, under the terms of which 
the title in and to said vessel vested in Grace Line Inc. 


Bethlehem Steel Company 


By: /s/ J. H. Morris 
GENERAL MANAGER 


CERTIFICATE 
of 
ACCEPTANCE AND RECEIPT 


Sparrows Point, Md. 
April 7, 1964 


Said vessel is hereby accepted and received at the time and place 
above set forth pursuant to said Ccentract No. MA/MSB-8 subject to the 
provisos above set forth and, without limitation, subject to the guaranty 
provisions of said Contract No. MA/MSB-8 and without waiver of any of 
the terms and conditions of said contract. 


Grace Line Inc. 


By: /s/ H. G. Hopwood 
VICE PRESIDENT 
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This is to state that the above vessel has been inspected during con- 
struction and that insofar as inspection personnel has been able to observe, 
this office is in accord with the above statements. : 

United States of America 


Department of Commerce 
Maritime Subsidy Board 


By: /s/ Arys H. Huizinga 


CONSTRUCTION 
REPRESENTATIVE 


HULL 4602 
SANTA MERCEDES 


EXHIBIT "B" 


The following items are in controversy. Delivery and acceptance of 
vessel is without prejudice to rights of either party in regard to these. 


DESCRIPTION 


The Owner has an open question relating to the banana bin 
cubic capacity of the vessel. 


Generally the Owner has taken exception to the condition of the 
aluminum rail interior and exterior for color match, surface 
imperfections and joint connections. 


/s/ J. H. Morris /s/ H.G. Hopwood /s/ Arys H. Huizinga 
Asst. Manager Vice President Construction Representative 
Bethlehem Steel Co. Grace Line Inc. U.S. Maritime Admin. 
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EXHIBIT E TO 
JOSEPH AFFIDAVIT 


[Seal Omitted] 


UNITED STATES OF AMERICA 
Department of Commerce 


MARITIME ADMINISTRATION 
Washington, February 9, 1967 


I HEREBY CERTIFY that the annexed is a true copy of the con- 
tents of pages 1-1, 1-7, 1-8 and 100-1 of the Specifications for Cargo 
Passenger Vessels for Grace Line Inc., US. Maritime Administration 
Designation C4-S$1-49a which are incorporated in and a part of Contract 
No. FMB-104 and Contract No. MA/MSB-8 in the Maritime Administra- 
tion, U.S. Department of Commerce. 


IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Maritime 
Administration to be affixed, on the day 
and year first above written. 


/s/ John M. O'Connell 
Assistant Secretary 
Maritime Administration 


(C4-$1-49a 
1-1 SECTION 1 
GENERAL PROVISIONS 
1. GENERAL INTENT 


It is intended that the specifications plans and other data furnished 
under the terms of the contract constitute the design of a ship complete 


and seaworthy in every respect for satisfactory operation in the specified 
service. The Contractor shall review the design and satisfy himself that 
it fulfills the intention and shall have the responsibility for the construc- 
tion of a ship complete and seaworthy in every respect for satisfactory 
operation in the specified service notwithstanding any discrepancies, er- 
rors or omissions in the specifications, plans and other contract data. 

The ship shall be fully equipped and fitted out by the Contractor ex- 
cept for the items which are specifically listed to be furnished by the 
Owner. Notwithstanding any omissions or failure in the specifications, 
plans and other contract data to cover all items of construction and equip- 
ment, the Contractor shall be required to furnish without additional cost 
any such items, including spares, as required for the satisfactory opera- 
tion and seaworthiness of the ship within the obvious intent of the specifi- 
cations and in accordance with first class practice. 

The ship shall comply with all the requirements of the several regu- 
latory bodies of the United States and other regulations listed herein. In 
certain respects the standards to be observed by the Contractor under 
these plans and specifications are in excess of such requirements. 

All material, machinery, equipment, pieces and all parts specified 
herein and/or used in the construction of the completed ship shall be of 
the quality employed in good marine practice, new and unused except for 
the usual acceptance tests required. 


* * - * 


1-7 7. WEIGHTS AND CAPACITIES 


In ninety (90) calendar days, or less, after signing of contract, 
the Contractor shall submit for approval an independently prepared esti- 
mate of light ship weight and center of gravity (vertical, longitudinal and 
transverse). This estimate shall include summaries of Steel, Outfit, and 
Machinery on MA Forms 36A through 36F, Light Ship Summary on Form 
335, and one copy of work sheets for each group of Steel, Outfit and Ma- 
chinery on MA Form 36G, to describe in comprehensive detail the calcu- 
lated weight and center of gravity of the ship. Similarly, Contractor shall 
submit for approval his calculated capacities of all cargo and stores 
spaces and tanks. 

Approval action shall consist of reaching a mutual agreement be- 
tween the Contractor, the Owner and the Maritime Administration as 
quickly as possible on the light ship weight, center of gravity and capaci- 
ties. Thereafter, the Contractor shall be responsible for obtaining in the 
completed ship the approved weight, center of gravity and capacity char- 
acteristics adjusted for authorized departures from the construction con- 
templated in the approved estimate. The heeling moment due to unsym- 
metrical weights of the light ship shall not exceed 300 ft. tons. 

Departures from the construction contemplated in the approved esti- 
mate which affect the light ship weight, center of gravity and capacities 
shall not be undertaken until the Contractor has submitted an estimate of 
the effect on weight, center of gravity (vertical, longitudinal and trans- 
verse), capabilities, list and trim of the ship and the Owner has given 
approval thereto. 

As an aid to weight, capacity, list, trim and stability control, the 
Contractor shall submit quarterly a tabulation of approved departures 
and their effect on weight, center of gravity and capacities of the approved 
light ship. In addition, in submitting plans for approval, where such plans 
involve departures from the type of construction contemplated in the esti- 
mate, the Contractor shall itemize such departures and their effect on 


light ship weight, center of gravity and capacities in his letter of transmit- 


tal. * * * * * 


100- SECTION 109 


1 


PLANS AND INSTRUCTION BOOKS 
1. GENERAL 

Plans, requisitions and purchase orders to be submitted for approv- 
al, final plans, plans for mounting aboard ship, plans for filing on board 
ship and for office use, instruction books and allowance list shall be pre- 
pared and furnished by the Contractor as specified hereinafter. 

Plan lists showing proposed submittal dates shall be forwarded for 
approval before plan submittal. Approval action shall consist of reaching 
a mutual agreement between the Contractor and the Owner. The above 
items shall be submitted to the Owner and the Owner's Naval Architect 
by mail. Items will be returned to the Contractor by mail with instruc- 
tions within an agreed period of time. In submitting an item for approval, 
the Contractor shall invite attention to all departures from the contract 
plans and specifications and subsequent letters of instruction received 
from the Owner. When this requirement is not complied with, approval 


of plans, requisitions and purchase orders shall not constitute approval 
of any departures. Approval of plans, requisitions and purchase orders 
by the Owner shall not in any case relieve the Contractor of the responsi- 
bility of satisfactory and safe operation of any item or items involved. 

All prints shall be folded individually in accordian fashion to a 14" 
x 9" rectangle with title block exposed in lower right hand corner when 


submitted to the Owner. 

Any and all alterations on plans previously ane by the Owner 
shall be concisely described in an alteration column. Symbols identify- 
ing the alteration shall appear in all areas of the plan affected by the 
alteration. The latest alteration of the plan shall be clearly marked in 
the title block of the plan. 

The standard welding symbols adopted by the American Welding 
Society shall be used exclusively on all plans. 


2. PLANS FOR APPROVAL 


Copies on light weight paper, in such number as will be determined, 
of all schedules, plans, stress analyses and necessary detail plans, re- 
quired for the construction of the ship, its machinery, equipment and ap- 
purtenances, and also plans for manufactured articles, purchased by the 
Contractor shall be furnished to the Owner for approval. Owner's approv- 
al shall be required before starting any work. 


Modification No. 1 
September 18, 1959 


[Filed March 13, 1967] 


XCERPTS FROM 
MEMORANDUM. OF POINTS AND AUTHORITIES 


IN REPLY TO PLAINTIFF'S OPPOSITION 
TO DEFENDANTS’ MOTION TO DISMISS 


[Caption Omitted] 

Grace's Memorandum of Points and Authorities in opposition to 
Bethlehem's Motion to Dismiss Without Prejudice has considerably re- 
duced the points at issue here. 

In its Memorandum, Grace has conceded that two of the three dis - 
putes alleged in its complaint — that is, the "delay" and "sea valve” 
disputes — are properly subject to the disputes procedure under the con- 
tracts and that therefore Grace would not object to a stay of all court 
proceedings pending administrative determination of those issues by the 
Maritime Administration. (Grace Memorandum at pp. 2, 5, 9-11, 30). 

With respect to those disputes, Grace objects only to dismissal 
without prejudice — pointing out (Grace Memorandum at pp. 23-24) that 
a stay rather than dismissal without prejudice would avoid the possibility 
that the statute of limitations might run before the completion of the ad- 
ministrative proceedings. Crown Coat Front Co. v. United States, 363 
F.2d 407 (2d Cir.) cert. granted 35 US. Law Week 3124 (1966). While 
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Bethlehem believes that dismissal without prejudice would be proper in 
the case of all three disputes (See Bethlehem Memorandum at pp. 30-33), 
Bethlehem has no objection to a stay pending completion of administrative 
proceedings covering all the disputes. * 

Therefore, the sole issue remaining before this Court is whether 
the stay should include the banana cubic capacity dispute, as well as the 
delay and the sea valve disputes. 


* * 


The Crown Coat Front Co. case is different from the case at bar. In 
any event, we do not support the Second Circuit's opinion in Crown Coat 
Front Co; we cite it only to identify a potential problem area. 


Filed March 13, 1967] 


AFFIDAVIT 
[Caption and Verification omitiaa] 


DISTRICT OF COLUMBIA: SS. 

FRANCIS T. GREENE, being duly sworn, deposes and says as follows: 

(1) Iam a member of the Bar of the United States District Court for 
The District of Columbia and attorney for Bethlehem Steel Corporation in 
proceedings currently pending before the Chief, Office of Ship Construction 
of the Maritime Administration, involving disputes between Bethlehem Steel 
Corporation and Grace Line Inc. under ship construction contracts Nos. 
FMB-104 and MA/MSB-8. 

(2) The 13 exhibits attached to this Affidavit and designated Exhibits 
A through M are true copies of documents that are in the record of the said 
Maritime Administration disputes proceedings. 

(3) Exhibit N to this Affidavit is a true copy of a document taken 
from the files of Bethlehem Steel Corporation. 


/s/ Francis T. Greene 
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EXHIBIT ATO GREENE AFFIDAVIT 
[Kominers & Fort Letterhead Omitted] 


December 30, 1966 


Mr. L. C. Hoffman 

Chief, Office of Ship Construction 
Maritime Administration 

4th & G Streets, N. W. 
Washington, D. C. 20235 


Bethlehem Steel Corporation — 
Reefer Bin Cubic Capacity and 
Defective Sea Valves 

Contract Nos. FMB-104 and 
MA/MSB-8 


Dear Mr. Hoffman: 


This letter refers to claims by Grace Line Inc., against Beth- 
lehem Steel Company and Bethlehem Steel Corporation ("Bethlehem", 
collectively) for damages for breach of contract by Bethlehem, aris- 
ing from (1) the failure of Bethlehem to provide the required reefer 
bin capacity in vessels constructed and delivered under the above con- 
tracts and (2) the providing of defective sea valves and related equip- 
ment on the same vessels. The purpose of this letter is to apprise 
you of the pendency in the United States District Court for the Dis- 
trict of Columbia, in the proceeding entitled Grace Line Inc. v. Beth- 
lehem Steel Corporation, Civil Action No. 257-66, of a motion vitally 
affecting these claims, and to request that you suspend any further 
administrative proceedings before you relating to these two matters 
until that motion has been decided by the court. The reasons for and 
elaboration of this request are as follows: 


The two claims described above, inter alia, were made the sub- 
ject of a complaint for damages by Grace Line against Bethlehem in 
the district court, filed February 2, 1966 (Civil Action No. 257-66). 
On March 9, 1966, Bethlehem purported to invoke Article 36, the 
"disputes clause", of the above contracts and requested considera- 
tion of these two claims thereunder by the Chief, Office of Ship Con- 
struction. On March 29, 1966, the Acting Chief, Office of Ship Con- 
struction, Mr. Dillon, without addressing himself to the scope of the 
disputes clause, requested Bethlehem and Grace Line thereafter to 
submit such data as they deemed pertinent. On April 22, 1966, Grace 
Line, by letter to the Chief, Office of Ship Construction, copy attach- 
ed, pointed out that the Article 36 disputes procedure applied only to 
those disputes "arising under" the contract — the quoted language 
having been widely employed as a term of art under government con- 
tract disputes clauses and repeatedly recognized not to apply to ordi- 
nary claims for damages for breach of contract. Grace Line's letter 
of April 22, referred to the pendency before the Supreme Court of 
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the decision of the Court of Claims in Utah Construction and Mining 
Company v. United States, 339 F.2d 606 (1964), and requested sus- 
pension by the Office of Ship Construction of any further considera- 
tion of the reefer bin capacity and sea valves pending the Supreme 
Court's ruling in that case. } 


On June 6, 1966, the Supreme Court issued its opinion in the 
Utah Construction case, explicitly affirming the Court of Claims in 
its interpretation of the disputes clause, limiting such clauses to ex- 
clude breach of contract claims from its coverage, and rejecting the 
contention of the government seeking to broaden its coverage (34 
U.S. Law Week 4440). Grace Line believes that decision strongly 
supports its position that Article 36 does not apply to the reefer ca- 
pacity or sea valve claims here involved. 


Meantime, the district court extended the time for Bethlehem 
to respond to Grace Line's complaint, upon representation of Bethle- 
hem and Grace Line, inter alia, that they "desired the additional 
time .. . requested to consider whether the decision of the Supreme 
Court of the United States in United States v. Utah Construction Co., 
... requires administrative consideration of the subject matter of 
these claims." 


By letter of November 30, 1966, Bethlehem renewed its efforts 
to secure consideration of the reefer bin capacity and sea valve mat- 
ters by the Chief, Office of Ship Construction under Article 36 dis- 
putes procedure — again without referring to the Utah Construction 
case or otherwise addressing itself to the question as to the proper 
scope of Article 36. By letter of December 19, 1966, you advised 
Grace Line that any comments it cared to make, by Jamary 13, 1967, 
would be considered by you. It is obvious, however, that the thresh- 
old question of the scope of Article 36 — whether the matters are to 
be considered initially by you or by the district court — must be re- 
solved before the merits can be reached. 


That question has in fact now been squarely raised by Bethle- 
hem in the district court by a motion, filed December 15, 1966, to 
dismiss Grace Line's complaint. The question is therefore now 
directly before the court, on Bethlehem's instance. Bethlehem's 
motion is accompanied by a lengthy memorandum and exhibits, to 
which Grace Line presently must respond by Jamary 23, 1967. To 
avoid duplicative and non-productive litigation, with the loss of sub- 
stantial time and expense which necessarily would be entailed, Grace 
Line requests you to suspend any further proceeding upon Bethle- 
hem's request for disputes clause consideration of the reefer bin 
and sea valve matters, and to extend further the time for Grace Line 
to respond upon the merits until 30 days after the court has rendered 
its decision upon that motion. There is no point in the parties being 
compelled to litigate the claims before your office and thereafter the 
Board when the very question of whether you and the Board have any 
decision-making responsibility or authority is in litigation before 
the court, and there is a substantial possibility of a ruling in the nega- 
tive. 
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Though Bethlehem has not requested a ruling by you, its letter 
of December 12, 1966, suggests it might ask you to render a decision 
as to the scope of the disputes clause. It is Grace Line's position 
that such a procedure would result in the very duplication of litiga- 
tion which it is Grace Line's purpose — and should be Bethlehem's 
purpose — to avoid, and that it would for other reasons be both un- 
necessary and inappropriate. First, the Chief, Office of Ship Con- 
struction, certainly would not proceed to consideration of such a 
question without consideration of both Bethlehem's detailed position 
as submitted to the court, and Grace Line's detailed reply to be pre- 
pared and to be submitted to the court under the present schedule on 
January 23, 1967. Second, the reefer bin and sea valve claims are 
controversies between private parties, in which the government has 
asserted no interest. Any function of the Chief, Office of Ship Con- 
struction, and the Maritime Subsidy Board in a dispute under Article 
36, and certainly in a purely private dispute, in deciding whether the 
matters in question should even be held to be subject to Article 36, 
properly should be regarded as a quasi-judicial function. With the 
"jurisdictional" question already pending before the court, the essen- 
tial quality of that function is best preserved by deferring to and re- 
lying upon the decision of the court; the court is the superior judicial 
authority, the question will in any event ultimately be resolved by the 
court, and it is already before the court. Third, we do not believe 
the scope of the disputes clause is itself susceptible of resolution by 
"disputes" procedure. Fourth, the Chief, Office of Ship Construction, 
is in any event not the final administrative authority; as a practical 
matter a decision by him is only the initial step in a potentially 
lengthy administrative process. Fifth, the disputes clause in ques- 
tion, insofar as it may be argued to apply to essentially private dis- 
putes, is in the process of substantial revision as regards the future. 
There is, therefore, no issue of continuing further importance in 
which the Office of Ship Construction has a significant interest. 


Qur instant request for suspension of consideration of Grace 
Line's breach of contract claims does not extend to the delays in de- 
livery problem, which is of a kind conventionally subject to disputes 
procedure, as a dispute "arising under" the contract. 


Very truly yours, 
/s/ 3.A.B. 
J. Alton Boyer 


Attorney for 
Grace Line Inc. 


Enclosure 


ce: James S. Dawson, Esq. 
Daniel M. Mack-Forlist, Esq. 
Francis T. Greene, Esq. 


April 22, 1966 


Chief, Office of Ship Construction 
Division of Contracts 

Maritime Administration 

GAO Building 

Washington, D.C. 


Attn: E. Scott Dillon 
Acting Chief : Bethlehem Steel Corporation — 
Disputes under Contract Nos. 
FMB-104 ‘and MA/MSB-8, MA 
Design C4-S1-49a — Reefer Bin 
Cubic Capacity Deficiency, and 
Salt Water Sea Valves Disputes 


Dear Sir: 


Bethlehem Steel Corporation has provided Grace Line Inc. with 
a copy of the letter of March 9, 1966 to Chief, Office of Ship Construc- 
tion, concerning the above, and requesting resolution of unresolved 
disputes, "pursuant to Article 36 of the Contracts" (Nos. FMB-104 
and MA/MSB-8). We have also subsequently received the letter dated 
March 29 from the Acting Chief, Office of Ship Construction advising 
that the parties should submit their presentations on these matters 
within 30 days. 


The pertinent portion of Article 36 is as follows: 


"Any action, omission, direction, decision or determina- 
tion of the Board, the Owner or the Contractor under 
this contract may be the subject of a dispute. Any dis- 
pute arising under this contract which is not disposed 
of by agreement of the parties to this contract, shall be 
decided by the Chief, Office of Ship Construction, of the 
Maritime Administration, who shall reduce his decision 
to writing and mail or otherwise furnish a copy thereof 
to the Contractor and to the Owner, which decision shall 
be final and shall bind all parties to this contract unless 
within thirty (30) days from the date of receipt of suck 
copy the Contractor or the Owner appeals from said de- 
cision by mailing or otherwise furnishing said Chief, 
Office of Ship Construction, a written appeal addressed 
to the Board." 


The first sentence of Article 36 is the only sentence to which Bethle- 
hem's letter refers. All that sentence does is to make it clear that 
no action, omission, decision or determination, etc., by the Board, 
the Owner or the Contractor, is final, so as to preclude otherwise 
available contract remedies. But as shown by the succeeding sen- 
tence, omitted from the quotation in Bethlehem's letter, only these 
disputes "arising under" the contract are subjected to the adminis 
trative disputes procedure. The quoted language is a term of art in 
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the government contract field. It has been held not to include ordi- 

nary claims for breach of contract, such as the reefer bin capacity 

and sea valve disputes. Utah Construction and Mining Company v. 

United States, _C.Cls. __, 339 F.2d 606 (1964), cert. granted 
US. . 


The Utah Construction decision is now pending before the Su- 
preme Court upon writ of certiorari, and is awaiting decision by the 
Court. It is reasonable to anticipate that the Supreme Court's deci- 
sion therein will resolve, or should at least materially assist in the 
resolution of, any question as to the applicability of Article 36 to the 
reefer bin capacity and sea valves disputes. Meanwhile we do not 
believe that there is any point in engaging in unnecessary litigation 
over purely procedural matters, or proceeding with administrative 
consideration under Article 36, when there is a substantial liklihood 
that the Court's decision in that case will clarify the procedural situ- 
ation and may very well confirm the non-applicability of Article 36. 
We believe we share with the Board and with Bethlehem a desire to 
avoid non-productive litigation. 


Further, these disputes are included in the protective com- 
plaint filed by Grace Line against Bethlehem Steel Corporation and 
Bethlehem Steel Company on February 2, 1966 in the U.S. District 
Court for the District of Columbia, Civil Action No. 257-66. Should 
Bethlehem hereafter deem it advisable, that proceeding provides an 
appropriate forum for securing a judicial ruling upon the question of 
the applicability of Article 36, which ruling may thereafter serve as 
a guide for future consideration of the disputes in question. 


For these reasons we respectfully request that the Office of 
Ship Construction suspend further consideration of the reefer bin 
capacity and sea valve matters, pending the Supreme Court's ruling 
in the Utah Construction case. If it is ultimately held that the con- 
tracts, Nos. FMB-104 and MA/MSB-8, require administrative con- 
sideration of the disputes in question, Grace Line has no desire or 
intention other than fully to comply with such requirements. 


Very truly yours, 


Odell Kominers 
Attorney for Grace Line Inc. 
James S. Dawson, Jr. 


Bethlehem Steel Corporation 
Attn: Mr. D. D. Strohmeier 


Mr. Daniel M. Mack-Forlist 
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EXHIBIT B TO GREENE AFFIDAVIT 
[Bethlehem Steel Corp. Letterhead Omitted] 


9 January 1967 


Mr. L. C. Hoffman 

Chief, Office of Ship Construction 
Maritime Administration 

4th & G Streets, N.W. 
Washington, D. C. 20035 


Re: Bethlehem Steel Corporation — 
Banana Reefer Bin Cubic Capacity 
and Salt Water Sea Valve Disputes. 
Contract Nos. FMB-104 & MA/MSB-8 


Dear Mr. Hoffman: 


We refer to the letter from Messrs. Kominers & Fort, dated 
December 30, 1966, in which counsel for Grace Line questions your 
jurisdiction in the banana reefer capacity and salt water sea valve 
disputes. A memorandum of law covering the issues raised in that 
letter is enclosed. 


We hereby request that you proceed with the adjudication of 
these disputes without any delay. The questions underlying the ba- 
nana reefer dispute were raised by Grace over four years ago. Fur- 
ther communication was made by Grace to Bethlehem over two years 
ago and there has been no reaction by Grace to Bethlehem's prompt 
answer to that communication. The dispute was submitted by Bethle- 
hem to you three quarters of a year ago. Bethlehem's position, ex- 
cept for some quantitative data and plan references, has been known 
to Grace since that time. These quantitative data are derived from 
plans which have been in the hands of all parties concerned for sev- 
eral years and they were submitted immediately when it became 
clear that the negotiations between Grace and ourselves were not 
making progress. 


The latest date for the submission of Grace Line comments 
was set for the 13th of this month by your letter of 19 ‘December 
1966. Inthe circumstances, ample time has been provided and we 
can see no reason for extending that date. 


Sincerely yours, 


/s/ Mack-Forlist 
Manager of Contracts 


Kominers & Fort 
Grace Line Inc. 
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EXHIBIT C TO GREENE AFFIDAVIT 
[Surrey, Karasik, Gould and Greene Letterhead Omitted] 


January 10, 1967 


Mr. L. C. Hoffman 

Chief, Office of Ship Construction 
Maritime Administration 

4th & G Streets, N. W. 
Washington, D. C. 20035 


MEMORANDUM OF LAW 


Re: Bethlehem Steel Corporation — Banana Reefer Bin 
Cubic Capacity and Salt Water Sea Valve Disputes 
under Contract Nos. FMB-104 and MA/MSB—8 


This memorandum constitutes the repiy of Bethlehem Steel 
Corporation ("Bethlehem") to the letter of Grace Line, Inc. ("Grace"), 
dated December 30, 1966, and Bethlehem's request that no further ex- 
tensions be granted in this already over-delayed disputes proceeding. 
The Grace letter requests the Chief, Office of Ship Construction 
("Chief, OSC") — "to suspend any further proceeding upon Bethlehem's 
request for disputes clause consideration of the reefer bin and sea 
valve matters, and to extend further the time for Grace Line to re- 
spond upon the merits until 30 days after" the United States District 
Court for the District of Columbia has rendered its decision upon 
Bethlehem's Motion to Dismiss the Complaint of Grace in Grace 
Line, Inc. 'v. Bethlehem Steel Corporation, Civil Action No. 257-66. 


The heart of Grace's request lies in its assertions that, even 
though Bethlehem, on March 9, 1966, placed the banana bin capacity 
and sea valve disputes before the Chief, OSC for decision pursuant 
to Article 36 ("Disputes") of the subject contracts, the latter has 
no right or authority in the first instance to consider and rule upon 
such disputes, despite the all inclusive wording of the first sentence 
of Article 36, discussed hereafter. Grace thus argues that: 


(1) Article 36 of the subject contracts is not 
broad enough in scope to embrace the banana bin 
capacity and sea valve disputes herein involved; 


(2) these claims are the subject of Grace's 
complaint for damages against Bethlehem filed in 
the District Court on February 2, 1966, and hence 
‘have been excluded from Maritime Administration 
("MarAd") consideration and, instead have been 
placed before that Court; and 
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(3) the District Court "is the superior judicial 
authority" with respect to determining the scope of 
MarAd's authority and jurisdiction under the subject 
shipbuilding contracts, and hence the Chief, OSC 
must stand still until the District and appellate 
courts ultimately determine whether the alleged 
deficiencies in banana reefer space and the sea 
valves create disputes within the scope of Article 
36 of the subject contracts. 


It is Bethlehem's position, first, that Article 36 on its face 
is broad enough, not only to permit, but affirmatively to require 
initial decision by the Chief, OSC on the disputes formally placed 
before him for decision by Bethlehem's letter and memorandum 
dated March 9, 1966, and, following the failure of the settlement 
conversations referred to below, as supplemented by Bethlehem's 
letter and memorandum of November 30, 1966; and second, that 
even though the banana bin capacity and sea valve disputes are the 
bases of claims now being asserted in the District Court pursuant 
to Grace's suit for damages, the Chief, OSC has plenary authority 
and the duty under applicable law, to determine the scope of his 
authority to decide issues of fact under MarAd's shipbuilding con- 
tracts, including the technical and complex questions of shipbuild- 
ing practice and performance involved in these disputes and which 
the Chief, OSC is peculiarly fitted to decide in the first instance. 


Grace places great — almost sole — reliance upon the Su- 
preme Court's recent decision in Utah Construction and Mining Co. 
v. United States, 86 S. Ct. 1545 (1966) as preventing the Chief, OSC 
from exercising his authority over the disputes now before him. 

The Supreme Court there interpreted the language only of the "Dis- 
putes Clause" in the Standard Form Government Construction Con- 
tract (Armed Services Procurement Regulations, 32 CFR §§7.602-6) 
which, as discussed hereafter, is much more restricted than the 
"Disputes Clause" in the Government Contract. The Court there 
held that any dispute "arising under" that form of contract was re- 
quired to be decided in the first instance by the administrative agen- 
cy charged with its administration, and that the courts have abso- 
lutely no authority to resolve such disputes, but have only the power 
to review the administrative agency's decision, on appeal to deter- 
mine if there had been fraud or error of law, or to determine if that 
decision was supported by substantial evidence. The Supreme Court 
likewise held, as Grace correctly observes, that such "breach of 
contract" claims as may not arise under the Standard Form Govern- 
ment Contract there involved, are beyond the purview of the stand- 
ard form "Disputes Clause", and may, therefore, be decided in the 
first instance by the Courts. 


Grace, without discussion, has labeled the reefer bin capacity 
and the sea valve disputes as "breaches of contract” by Bethlehem, 
and hence asserts that they are not disputes "arising under" the 
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subject contracts. However, as the Supreme Court observed in 
Utah, by "a mere exercise of semantics" "any claim, whether 
within or without the "Disputes Clause" can be couched in breach 
of contract language." (86 S. Ct. at p. 1559). Merely to charac- 
terize a dispute as a breach of contract, as Grace seeks to do, 
does no more than assume an erroneous conclusion. Rather, the 
correct test under the narrower Standard Form Contract is to 
determine whether, under other articles of the contract, aside 
from the "Disputes Clause" itself, any adjusting mechanism is 
provided for resolving the disputed item. If there is such a 
mechanism provided, the dispute is one "arising under" the con- 
tract. Only where no such mechanism is provided by the con- 
tract, may the claim be held to be one for "breach of contract." 


As will be shown below, (see p. 7), the "Disputes Clause" 
in Article’ 36 of the subject contracts is considerably broader 
than the Standard Form Government Contract "Disputes Clause" 
which the Supreme Court was called upon to interpret in Utah. 
But even if such were not the case — if Article 36 had been as 
narrowly drawn as the "Disputes Clause" construed by the Su- 
preme Court in Utah — each of Grace's claims against Bethle- 
hem would nonetheless be a dispute "arising under" the con- 
tracts, and therefore required to be decided in the first instance 
by the Chief, Office of Ship Construction. 


In the case of the sea valve dispute, Grace contends that 
Bethlehem failed to install, in each of the four Grace ships, 
salt water sea valves and related equipment suitable for the 
purposes intended. This dispute clearly arises under the con- 
tract because Article 14 thereof ("Guaranty") provides a com- 
plete mechanism for remedying "any weakness, deficiency, de- 
fect, failure, breaking down or deterioration in workmanship 
or material furnished by the Contractor in performing the con- 
tract work .. ."" which may be discovered within six months 
after delivery. Thus, a final guaranty survey is conducted by 
MarAd through its Trial Guaranty and Survey Board, based 
upon the owner's list of defective workmanship and defective 
material appearing during the guaranty period. The report of 
the Board reports the deficiencies, defects, etc. considered by 
the Board to be the contractor's responsibility (46 CFR Para. 
No. 247.2). If the guaranteed item — such as defective sea 
valves — is held to be a contractor responsible item, the own- 
er may, under Article 14, have the work redone in the contrac- 
tor's yard, or the owner may have the work done at any port 
satisfactory to it, and in that event, the contractor is liable to 
the owner for the expense thereof at prevailing commercial 
rates. 


In the instant case, before Grace filed its complaint in 
the District Court, Bethlehem had, with one minor exception, 1/ 


rss SS = 
1 In Hull 4587, two 10-inch gate valves for cargo and air- 


conditioning compressor #1 were to be replaced by Grace, and 
Bethlehem had agreed to reimburse the cost thereof. This has 
now been accomplished. 
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either repaired or replaced all sea valves and related equipment 
to the extent required by the final guaranty survey. After the 
final guaranty survey, and before Grace's complaint had been 
filed, Bethlehem had received no indication from Grace that any 
of the repair or replacement work performed by Bethlehem was 
defective or deficient. Nor did Grace dispute the rulings of the 
Trial Guaranty and Survey Board. Bethlehem had considered 

the salt water sea valve installation and their subsequent repair 
and replacement within the Guaranty Period to be complete and 
approved by both Grace and MarAd. Grace's complaint, however, 
clearly indicates that a dispute does exist concerning such repair 
and replacement. Therefore, Bethlehem, by its letter and memo- 
randum of March 9, 1966, submitted that dispute for decision by 
the Chief, Office of Ship Construction, pursuant to Article 36. 


If MarAd resolves the sea valves dispute in favor of Grace, 
under Article 14 of the contracts, Bethlehem will then be obligat- 
ed to repair or replace the sea valves, or to pay for their repair 
or replacement. On the other hand, if, pursuant to the disputes 
procedure, MarAd determines that the Grace claim is without 
merit, then Bethlehem has no further obligation with respect to 
them. In either event, complete relief as between Bethlehem and 
Grace is afforded by the disputes procedures of Article 36 of the 
subject contracts. 


Similarly, complete relief is available under the subject 
contracts in the case of the banana bin capacity dispute. The 
relevant Articles of the contracts provide generally as follows: 
Any questions as to conflicts, differences or discrepancies be- 
tween the plans and specifications themselves are to be resolved 
by specific directions of the owner, with approval of MarAd (Ar- 
ticle 3). The contractor may depart from the plans and specifi- 
cations only when authorized by the owner (Article 4). All work 
and material is to be inspected and tested, and the contractor is 
to correct or replace as much of it as may be defective or de- 
ficient or as may not be in accord with Plans and Specifications 
(Articles 9, 13 and 14). MarAd's Trial Guaranty and Survey 
Board is to perform a final guaranty survey of all workmanship 
and material and determine the contractor's liability to correct 
defects and deficiencies, if any (Article 14). | 

Notwithstanding its intensive inspection and supervision 
during construction and its approval of each working drawing 
and purchase specification, Grace cited an "open question" as 
to the banana reefer capacity in each of its lists of guaranty 
deficiency items upon delivery of the four ships. The.action of 
the Trial Guaranty and Survey Board, with respect to each such 
Grace statement, was identical: 


"The Survey Board does not consider this 
above statement to be a deficiency in workman- 
ship or material as defined by Article 14 of the 
subject contract." 
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No further question was raised by Grace until November 17, 
1964, more than a year and a half after delivery of the first ship, 
on February 4, 1963. Grace then notified Bethlehem by letter 
that it claimed deficiencies of some 48,000 cubic feet in each ship. 
Bethlehem replied by letter dated December 29, 1964, denying any 
deficiency and suggesting that the matter be discussed. No fur- 
ther word was heard until Grace's complaint was filed in the Dis- 
trict Court on February 2, 1966. When Bethlehem was then faced 
with this dispute, it promptly submitted it to Chief, OSC for deci- 
sion in accordance with the contracts and formally invoked the 
procedures for expert resolution of this dispute to which it is ex- 
pressly entitled under Article 36. 


As inthe case of the sea valve dispute, Bethlehem, if found 
to be responsible, must either itself correct any space deficien- 
cies that may be found to exist, or it may be required to pay Grace 
for the cost of having such deficiencies corrected elsewhere. Be- 
fore either remedy may be invoked, however, critical findings of 
fact must be made under the contracts. Thus, MarAd must re- 
solve technical and complex disputes of fact concerning the banana 
reefer capacity which were to be and could be built into Holds Nos. 
1, 3 and 4 consistent with the Contract Plans and Specifications, 
the actual delivered banana reefer capacity, and whether any dis- 
erepancy is Bethlehem's responsibility or Grace's responsibility 
in view of the fact that Grace has approved all the working draw- 
ings and relevant purchase orders and purchase specifications 
which determined the amount of "as-built" banana reefer capacity 
in the ships. Determination of these disputes involves resolution 
of questions of fact, interpretations of the contract plans and speci- 
fications and of the working drawings and purchase orders and 
purchase specifications, as well as authorized departures. If 
MarAd should determine that the Grace claims.are without merit, 
complete relief will have been afforded Bethlehem. If MarAd 
should find capacity deficiencies and assign them as Bethlehem's 
responsibility, then MarAd will determine to what extent Bethle- 
hem is obligated by Article 14 of the contract to correct such de- 
ficiencies. 


In either event, the rights and obligations under the con- 
tracts, of both Grace and Bethlehem, respectively, hang upon the 
determination whether Bethlehem was or was not at fault in the 
engineering development and construction of the ships in accord- 
ance with the Contract Plans and Specifications and the Working 
Drawings ‘approved by Grace as fulfilling the contract plans and 
specifications. That determination depends upon resolution of 
disputes of fact which plainly arise under the contracts. Bethle- 
hem, as a matter of the clear wording and intent of Article 36, 
has the contract right to have these highly technical disputes re- 
solved in the first instance by the Chief, OSC. 


Going further, however, the "Disputes Clause" in Article 
36 of the subject contracts is in fact far broader than the "Dis- 
putes Clause” of the Standard Form Government Contract 
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interpreted by the Supreme Court in Utah, supra. The Standard 
Clause begins with the language "Any dispute concerning ques- 
tions of fact arising under this contract . . ." and is similar to 
the language of the second sentence of Article 36. It was the 
phrase "arising under this contract" standing alone and other- 
wise undefined in the Standard Clause, which has come’ by judic- 
{al and administrative interpretation to be limited to those dis- 
putes as to which administrative relief is expressly afforded by 
other provisions of the contract. But, in the Article 36 "Dis- 
putes Clause" of the Grace contracts, that phrase no longer 
stands alone and undefined. Rather, the parties to our contracts 
— MarAd, Grace and Bethlehem — have added the critical first 
sentence: 


‘Any action, omission, direction, decision or 
determination of the Board, the Owner or the 
Contractor under this contract may be the . 
subject of a dispute." 


The clear purpose of this first and qualifying sentence: broadly 
defining the term "dispute" gives and was intended to give a 
new and broader meaning to the standard phrase, "Any dispute 
arising under this contract," which appears in the sentence im- 
mediately following. The disputes clause of the subject con- 
tracts, with that addition, is no longer limited to the narrow 
category of disagreements for which the contracts elsewhere 
expressly provide an adjusting mechanism. It now encompasses 
any dispute about any direction, decision or determination made 
by any of the parties under any other provisions of the contract. 
As shown above, and in Bethlehem's earlier submissions of 
March 9 and November 30, 1966, the sea valve and banana bin 
capacity disputes unquestionably involve actions and alleged 
omissions, and directions, and decisions, and determinations 

of the Board (acting through the Trial Guaranty and Survey 
Board), and of Grace, and of Bethlehem. 


Ignoring the critical importance of the first sentence of 
the Disputes Clauses of these contracts, Grace states — irrele- 
vantly — in its December 30 letter that (1) "the government has 
asserted no interest" in these disputes; that (2) "the Chief, Of- 
fice of Ship Construction is, in any event, not the final adminis- 
trative authority; as a practical matter a decision by him is 
only the initial step in a potentially lengthy administrative proc- 
ess"; and that (3) "the Disputes Clause in question insofar as 
it may be argued to apply to essentially private disputes, is in 
the process of substantial revision as regards the future" and 
further "no issue of continuing further importance [exists] in 
which the Office of Ship Construction has a significant interest.” 


Each of these contentions is beside the point for the sim- 
ple reason that Bethlehem has a right under the contracts to 
have the sea valve and banana bin capacity disputes decided by 
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the Chief, OSC. Grace may now want the administrative procedure 
eliminated in this case. But, the Article 36 procedure is the one 

which Grace, as well as MarAd and Bethlehem, contractually bound 
itself to follow for the resolution of disputes under these contracts. 


Furthermore, and this seems to us to be conclusive, under 
the long established MarAd practice, Article 14 ("Guaranty") pro- 
vides a complete administrative remedy for any deficiencies or 
failure to meet the Contract Plans and Specifications. The alleged 
deficiencies in the sea valves and banana capacity in this case are 
no different from the allegedly defective boilers and the allegedly 
excessive deckhouse vibrations, both of which were ruled upon by 
MarAd as Guaranty items in Pacific Far East Lines — Consolidat— 
ed Contract Appeals, Dkt. No. CA-11, 6 S.R.R. 320 (1965), 5 S.R.R. 
1041 (1965). 


Grace finally contends that, in any event, MarAd should de- 
fer to the "superior judicial authority" of the District Court, and 
that until such Court has acted upon Grace's complaint, the Chief, 
OSC is powerless to determine the scope of his own authority un- 
der Article 36 of the contracts. Grace cites no authority, in its 
December 30 letter, to support this novel proposition. It fails to 
recognize that under Article 36 of the contracts executed by Mar- 
Ad, as well as by Grace and Bethlehem, the Chief, OSC is ex- 


pressly required by all three of the contracting parties to decide 
any and all disputes which may arise out of "Any action, direc- 
tion, decision, or determination of the Board, the Owner or the 
Contractor under this contract... ." Article 36 thus provides 
in its second sentence that: 


"Any dispute arising under this contract 
which is not disposed of by agreement of the 
parties to this contract shall be decided by the 
Chief, Office of Ship Construction of the Mari- 

| time Administration, who shall reduce his de- 
cision to writing and mail or otherwise furnish 

' a copy thereof to the Contractor and to the Own- 
er, which decision shall be final and conclusive 
and shall bind all parties to this contract, un- 

| less within thirty (30) days from the date of re- 

' ceipt of such copy the Contractor or the Owner 

| appeals from said decision by mailing or other- 

' wise furnishing said Chief, Office of Ship Con- 
struction, a written appeal addressed to the 
Board." (Emphasis added.) 


This contractual language is mandatory and therefore 
necessarily requires the Chief, OSC to determine, in the first 
instance, whether he has been given the authority and duty by 
MarAd and the other parties to rule upon the particular dis- 
putes that are now pending before him. : 
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Indeed, were Grace's assertions upheld, the authority of any 
administrative agency to decide any dispute under any Government 
contract could be almost indefinitely suspended, and thus subvert- 
ed, by the simple expedient of filing a protective claim in court. 
The Supreme Court expressly rejected such a contention in Myers 
v. Bethlehem Shipbuilding Co ration, 303 U-S. 41 (1938), = 
in sustaining the edministrative agency's right to determine its 
jurisdiction in the first instance, the Court unequivocally recog- 
nized the danger inherent in indefinitely suspending administrative 
decision. The question in Myers was whether a federal district 
court had jurisdiction to enjoin the NLRB from holding a hearing 
upon a complaint filed by the NLRB against Bethlehem for unfair 
labor practices allegedly committed by Bethlehem at its Fore 
River Plant. Bethlehem contended that the provisions of the 
NLRA were inapplicable to it because the operations conducted at 
that plant were not carried on, and the products manufactured 
there were not sold, in interstate or foreign commerce. Had that 
been the case, the NLRB of course would have lacked jurisdiction 
to consider the unfair labor practice charges. 


The Supreme Court held that the District Court was without 
power to enjoin the NLRB from holding the hearings, because the 
NLRB had the authority in the first instance to determine the 
scope of its own jurisdiction. The Supreme Court thus stated (303 
U.S. at p. 50): 


"The Corporation contends that, since it denies 
that interstate or foreign commerce is involved 
and claims that a hearing wouldsubject it to ir- 
reparable damage, rights guaranteed by the | 
Federal Constitution will be denied unless it ‘be 
held that the District Court has jurisdiction to 
enjoin the holding of a hearing by the Board. 

o to hold would, as the Government insists, in 


s 
effect substitute the District Court for the Board 


8 the tribunal to hear and determine what Con- 


as the tribunal to hear a0C ne ——__4 7 hea 
gress declared the Board exclusively should hear 
a termine int frst instance. The conten- 
tion 1s at war with the long settled rule of judicial 
administration that no one is entitled to judicial 
relief for a supposed or threatened injury until 
the prescribed administrative remedy has been 
exhausted. That rule has been repeatedly acted 
on in cases where, as here, the contention is 
made that the administrative body lacked power 
over the subject matter." (Emphasis added.) 


While thus holding that the NLRB had authority in the first 
instance to determine whether or not it had jurisdiction to de- 
cide the dispute before it, the Supreme Court emphasized that 
the NLRB's findings would thereafter be subject to judicial re- 
view. It observed (303 U.S. at pp. 49-50): 
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"The order of the Board is subject to review by the 
designated court, and only when sustained by the 
court may the order be enforced. Upon that review 
all questions of the jurisdiction of the Board and 
the regularity of its proceedings, all questions of 
constitutional right or statutory authority, are open 
to examination by the court. We construe the pro- 
cedural provisions as affording adequate opportuni- 
ty to secure judicial protection against arbitrary 
action in accordance with the well-settled rules ap- 
plicable to administrative agencies set up by Con- 
gress to aid in the enforcement of valid legislation." 


"It is true that the Board has jurisdiction only 
if the complaint concerns interstate or foreign 
commerce. Unless the Board finds that it does, 
the complaint must be dismissed. And if it finds 
that interstate or foreign commerce is involved, 
but the Circuit Court of Appeals concludes that 
such a finding was without adequate evidence to 
support it, or otherwise contrary to law, the 
Board's petition to enforce it will be dismissed, 
or the employer's petition to have it set aside 
will be granted.” 


Lower federal court decisions have consistently followed 
the Myers rule. There are innumerable cases so holding. For 
example, in Sunshine Anthracite Coal Co. v. National Bituminous 
Coal Commission, 105 F.2d 559 (8th Cir. 1939), the Court of Ap- 
peals for the Eighth Circuit, specifically relying upon the Supreme 
Court's decision in Myers, supra, held that the National Bitumi- 
nous Coal Commission had authority on its own initiative and in 
the first instance to determine the scope of its own jurisdiction 
under the Bituminous Coal Act, 1937, 15 U.S.C.A. §§ 828, et seq. 
The Court thus held at page 563 of 105 F.2d: 


"There is ample precedent for administrative bod- 
tes determining their own jurisdiction at the com- 
mencement of the investigation of a question, sub- 
ject, of course, to appropriate judicial review." 


And in, People of State of California et al v. Coast Federal 
Savings & Loan Association, 98 F. Supp. 311 (S.D. Calif. 1951), 
the District Court for the Southern District of California reached 
precisely the same conclusion at page 318 of 98 F. Supp.: 


"Finally, whether or not there exists a legal im- 
pediment of an administrative nature to the exer- 
cise of jurisdiction by the Board, is an issue, 
primarily, for the Board's determination, which 
is not subject to review until final action is taken 
by it.” 
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For other court cases reaching the same conclusion, see: 
NLRB v. Swinerton et al, 202 F.2d 511 (9th Cir. 1953), and D. G. 
Bland Lumber Co. v. NLRB, 177 F.2d 555 (5th Cir. 1949). 


The same rule has been followed by government boards of 
contract appeal when their jurisdiction under disputes clauses 
has been questioned. Bethlehem submits that MarAd jurisdiction 
in this case is clear. But, under government contract precedent, 
if the data and claims already submitted should leave some un- 
certainty within MarAd as to the full extent of its jurisdiction, 
MarAd must proceed to receive any further facts or evidence on 
the merits necessary to clarify the point. 


"It was established long before Utah that 
the jurisdiction of Boards [of contract appeals] 
did not extend to breach of contract cases, and 
Utah, like Bianchi, has to do with the procedure 
the Court of Claims will follow in reviewing ad- 
ministrative decisions. Neither case is helpful 
in deciding the jurisdictional issue. For that 
purpose we need primarily to know more facts. 


* * * 


"At the same time, it is recognized that the evi- 
dence brought out at a hearing may change the 
factual situation as alleged. And, it is certainly 
not unreasonable to hope that such additional 
information will also make more clear the ex- 
act nature of the claim and help to resolve what 
are now controverted matters of fact upon which 
the claim itself as well as the matter of juris- 
diction necessarily turn." F. L. Somers, DCAB 
No. PR-47, 65-1 BCA 14779 (1965). 


See also Charles C. Crane, IBCA No. 467-11-64, 65-1 BCA 4759 
(1965). In Crane, on motion to dismiss the contractor's appeal 
for lack of jurisdiction, the Board determined that the case in- 
volved the contractor's assertions of deficient specifications as 
well as disputes concerning the contractor's responsibility for 
repair or replacement of certain allegedly deficient items. The 
Board considered the issue of its own jurisdiction and held: 


"wjhere there are issues of fact that ad- 
mit of the possibility that the contractor's — 
claim is properly for consideration under pro- 
visions of the contract, [the Board] will allow 
the submission of evidence." 
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Indeed, before MarAd could dismiss these disputes as non-juris- 
dictional, "it would have to appear beyond doubt that [Bethlehem] 
can prove no set of facts in support of its claims which would en- 
title it to relief." Kiewit-Judson Pacific Murphy, IBCA No. 141, 
61-1 BCA 12898 (1961). citing Conley v. Gibson, 355 U.S. 41, 45 
(1957). 


Bethlehem submits that the Chief, OSC has already proper- 
ly taken jurisdiction over the banana reefer and the sea vaive 
disputes. In the event that the Chief, OSC stiil considers the ques- 
tion of jurisdiction to be open, however, that question clearly may 
and must be resolved by MarAd itself. 


In light of the above considerations, Bethiehem respectfully 
requests that the Chief, OSC forthwith deny the Grace request for 
further delays in his consideration of the disputes now actively 
pending before him, as well as its additional request that the time 
for submittal of its comments on the merits, be further extended 
beyond the Jamary 13, 1967 date set by the Chief, OSC in his let- 
ter of December 19, 1966. 


Adherence to the December 19, 1966 ruling of the Chief, 
OSC would do no more than accord to Bethlehem its fuli right un- 
der the contracts, to have these disputes resolved promptly and 
in the first instance by him. The last of these four ships was 


delivered in April, 1964. Bethlehem has yet to be paid, but is 
actively pressing for the multimillion dollar unpaid balance un- 
der the contracts. The longer Grace can delay the dispute pro- 
ceedings required by Article 36, the longer it will seek to delay 
payment of this substantial indebtedness. Time has, therefore, 
become increasingly important to Bethlehem, and since the set- 
tlement discussions of the summer and fall of 1966, referred to 
below, have come to naught, we feel that MarAd should now get 
on promptly with its duty to decide the pending disputes. Nor 
will such a ruling work any hardship upon Grace. Grace has 
had all of the facts material to these disputes in its possession 
at least since the last of the four Grace ships was delivered by 
Bethlehem almost three years ago. 


Furthermore, Bethlehem's letter and memorandum dated 
March 9, 1966 fully sets forth Bethlehem's positions on the is- 
sues in these disputes. Its letter and memorandum dated No- 
vember 30, 1966 supplied supplementary data, but in no way 
altered Bethlehem's initial positions. Thus, for at least ten 
months Grace has known precisely what Bethlehem's positions 
are with respect to these disputes and what critical facts Beth- 
lehem intends to rely upon in seeking their prompt resolution. 
Indeed the only reason that Bethlehem's submission of supple- 
mentary data was postponed until November 30, 1966, was 
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| 
because Bethlehem and Grace were, prior to that date, engaged 
in discussions seeking to reach an amicable settlement of all 
outstanding issues arising under the contracts. Grace itself 
recognized this fact in its letter to the Acting Chief, Office of 
Ship Construction, dated May 2, 1966, wherein it represented 
that "in light of recent conversations between representatives 
of this company and Bethlehem Steel Corporation, we believe 
it would make sense to put off the filing of Grace Line com- 
ments at this time.” 


Now that settlement discussions have been discontinued, 
Bethlehem submits that no useful purpose could be served, 
and that it is being seriously financially prejudiced, by further 
delays. Accordingly, the Grace request for an additional ex- 
tension of time should be denied. 


Respectfully submitted, 


/s/ Francis T. Greene 
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EXHIBIT D TO GREENE AFFIDAVIT 
January 18, 1967 


J. Alton Boyer, Esq. 
Kominers & Fort 
Tower Building 

1401 “K" Street, N.W. 
Washington, D. C. 20005 


Subject: Bethlehem Steel Corporation - 
Reefer Bin Cubic Capacity and 
Defective Sea Valves - Disputes 
Contract Nos. FMB-104 and MA/MSB-8 


Dear Mr. Boyer: 


Reference is made to your letter of December 30, 1966, and to the 
letter of Jamary 9, 1966, and accompanying Memorandum of Law, 
submitted by Bethlehem Steel Corporation in the above captioned 
matter. It is indicated that a copy of Bethlehem's letter and Mr. 
Francis T.'Greene’s memorandum was forwarded to you. 


We have carefully reviewed the positions of the parties in this mat- 
ter, as evidenced: by these letters and earlier correspondence. Jt 
ig determined that this office has the responsibility of making 

spute decision under the Provisions of Article 36 of the General 
Provisions of Contract Nos. FMB-104 and MA/MSB-8 of all of the 
items now in dispute. 


Accordingly, it is requested that you furnish this office all request- 
ed information and such further comments as you consider appro- 
priate by the close of business on January 20, 1967. 


By copy of this letter Bethlehem Steel Corporation and counsel are 

advised that all materials in support of the respective parties' po- 

sitions shall be submitted by close of business on Jamary 20, 1967. 
Sincerely yours, 


/s/ L. C. Hoffmann 
Chief, Office of Ship Construction 


ce: 

Mack-Forlist, Beth. N.Y.-tissue 
Grace Line - Tissue 

F.T. Greene, D.C. -tissue 


xe eK HK 
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EXHIBIT E TO GREENE AFFIDAVIT 
[Kominers & Fort Letterhead Omitted] 


Jarmary 20, 1967 


Mr. L. C. Hoffmann 

Chief, Office of Ship Construction 
Maritime Administration 
Washington, D. C. 20235 


Re: Bethlehem Steel Corporation - 
Reefer Bin Cubic Capacity - 
Contract Nos. FMB-104 & MA/MSB-8 


Dear Mr. Hoffmann: 


In accordance with the request in your letter of Jamary 13, 
1967, there are enclosed five copies of the memorandum of Grace 
Line Inc. re deficiency in reefer cubic capacity under Contract Nos. 
FMB-104 and MA/MSB-8. The memorandum does not purport to 
deal with legal issues which may arise, nor with any question of 
damages or other remedy. As to any legal issues, we assume we 
will hereafter be given an opportunity to comment, as ithey may 
arise. To the extent that it may be contended that the ‘remedy for 
Bethlehem's breach is subject to administrative consideration, it 
seems to us to be much more appropriate to defer that issue until 
liability has been fixed. 


This memorandum is submitted under the assumption argu- 
endo that the disputes provision, Article 36 of the General Provi- 
sions, of the subject contracts is applicable to some portion of 
the instant controversy. As you know, however, the legal question 
of the applicability of that provision to this and other controver- 
sies between the parties, has been placed in issue by Bethlehem 
in the pending court action in Grace Line Inc. v. Bethlehem Steel 
Corporation, Civil Action No. 257-66 (D. D.C.). Grace Line's 
position upon that question will be presented to the Court in papers 
presently in preparation. 


In this connection, your letter of Jamary 13, 1967 states: 


"we have carefully reviewed the positions of the 
parties in this matter, as evidenced by these let- 
ters and earlier correspondence. It is determined 
that this office has the responsibility of making a 
dispute decision under the provisions of Article 36 
of the General Provisions of Contract Nos. FMB- 
104 and MA/MSB-8 .. ." : 
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Grace Line respectfully excepts to that determination, for each of 
the reasons set forth in our letter of December 30, 1966 — request- 
ing that any further consideration of the instant matter be held in 
abeyance pending action in the District Court proceedings upon 
Bethlehem's motion to dismiss without prejudice — and for the fol- 
lowing additional reasons: (1) The question of the applicability of 
the disputes clause is a question of law, not itself subject to dis- 
putes clause resolution. (2) Even if that question were itself sub- 
ject to the disputes clause, no degree of finality attaches to such a 
determination upon a question of law, and there are persuasive 
practical considerations impelling to the conclusion that you should 
await the decision of the District Court on the pending motion be- 
fore the parties and the Government are put to possibly unnecessary 
expense and non-productive proceedings under the disputes clause. 
(3) Your determination was in any event premature, because at the 
time made, as our letter of December 30, 1966 indicated, Grace 
Line had not yet submitted to you either its factual position on the 
merits, or its detailed legal position as to the applicability of the 
disputes clause in answer to Bethlehem's motion. The former, 
submitted herewith, is essential to be fully informed as to the na- 
ture of the controversy claimed to be subject to the disputes clause, 
and the latter, as indicated, is in preparation. It is inappropriate, 
we respectfully suggest, to make such a determination solely upon 
papers submitted by one party. 


Our letter of December 30, 1966 did not request a ruling as 
to the applicability of the disputes clause and, as clearly indicated 
in that letter, did not constitute a statement of Grace Line's posi- 
tion upon that question. The very purpose of the request for a stay 
contained therein was to afford an opportunity for review of the de- 
tailed arguments previously presented by Bethlehem to the District 
Court and for orderly formuiation and presentation of Grace Line's 
position, and to avoid duplicative and non-productive litigation pend- 
ing the District Court's decision. The fact that by letter of January 
9, 1967, served upon us on Jamary 10, 1967, only three days before 
your determination, Bethlehem chose to submit its views — 15 pages 
in length — with respect to that question placed no obligation upon 
Grace Line to do likewise, in light of its then pending request for a 
stay and the basis therefor. 


In light of the foregoing, Grace Line respectfully renews its 
December 30, 1966 request for a stay of any further proceedings by 
you upon the above matter, pending the District Court's decision on 
Bethlehem's motion. 


Very truly yours, 


/s/ 3. Alton Boyer 
Attorney for Grace Line Inc. 
Enclosures 
cc (with enclosures): 
Daniel M. Mack-Forlist, Esquire 
Francis T. Greene, Esquire 
Ezekiel G. Stoddard, Esquire 
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EXHIBIT F 
TO GREENE AFFIDAVIT 
January 20, 1967 


MEMORANDUM OF GRACE LINE INC. RE DEFICIENCY IN 
REEFER CUBIC CAPACITY UNDER CONTRACT NOS.FMB-104 AND 
MA/MSB-8 


Se eee 
This memorandum is prepared in behalf of Grace Line Inc. set- 
ting forth facts in support of its claim against Bethlehem Steel Company 
and its successor in interest, Bethlehem Steel Corporation,» resulting 
from Bethlehem's breach of Contract Nos. FMB-104 and MA/MSB-8, 
in failing to construct and deliver vessels having the required cubic 
capacity in reefer cargo carrying spaces. : 


I THE FACTS 

A. Bethlehem's Obligation Under Contract No. FMB-104. 

1. In Article I of Contract No. FMB-104 executed on February 
26, 1960, Bethlehem obligated itself to “furnish all labor and material" 
and to "perform all work necessary to construct, build, complete and 
deliver, at its own risk and expense, the three Vessels in strict 
accordance with the Plans and Specifications."2/ In the same Article 
Bethlehem further undertook to "do everything required of the Con- 
tractor by this Contract (these special provisions, the General 
Provisions attached hereto and made a part hereof, and the Plans 
and Specifications), . . . including the development of working plans. 
...' The stated consideration was "Fifty-Two Million, Six Hundred 
and Thirty Thousand, Nine Hundred and Eighty Dollars ($52,630,980)". 
The vessels were those of the Magdalena class. 


1/conectively referred to herein as "Bethlehem". | 


2/ Emphasis added throughout this memorandum. 


3/he S.S. Santa Magdalena, Maria, and Mariana -- later joined by 
the Mercedes (under Contract No. MA/MSB-8, discussed, infra). 


170 


2. So far as the pertinent reefer cubic capacity was concerned, 
Bethlehem's obligation under Contract No. FMB-104, as of February 26, 
1960, was to build into each of the three vessels reefer bin capacity of 
385,000 bin cubic feet and 393,150 bale cubic feet, within a specified 
area defined as hereafter stated. This was a fixed contractual 
obligation, clearly stated in the contract, which in Article 2 (h) and 
(j) (as well as in Article I), was defined to include the Special and 
General Provisions of the contract, plus the Plans and Specifications. 
Such space was to be suitable for the carriage of bananas from South 
America to the United States, and was anticipated to be available 
also for the carriage of other cargoes, reefer and non-reefer, north- 
bound and southbound. 

3. The above figures were fixed as follows: 

Section 1-2 of the original specifications accompanying 
the invitations to bid, stated the principal characteristics of each 
vessel to include, 

"Capacities 

xXxXxX 


Banana reefer, bin cubic (incl. 
Deep Freeze), cu. ft 


Deep Freeze, bale cubic, cu. ft.... 24,600" 
In addition, a table on the original Capacity Plan, No. V-3130 
S 29-1-66, dated June 30, 1959, stated for "Bananas-58 degrees or 
Chill Cargo-35 degrees" a total capacity of 393,650 bale cubic feet, 
with a breakdown for each of the 14 levels (including deep freeze 
compartment). An accompanying note stated: 

"3 - Bananas: The bale cubic is figured to face of 
insulation linings at shell & BHDS and to a maximum 
height of 6' - 8 1/2" above gratings [.] Fan rooms, ducts, 
conveyors & sparred off access passages are excluded. 
The vertical centers are assumed 3.3' above gratings." 


4/ Specifications Section 1-3 specifically named bananas as a principal 
northbound cargo, described anticipated loading and unloading methods, 
etc. 
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(This description should be noted as it bears upon the extent of the 
deficiency discussed, infra). On September 18, 1959, by Modification 
No. 1 to the Specifications, Capacity Plan V-3130 S 29-1-66 was revised 
to require 393,150 bale cubic feet. Bethlehem's obligation thus 
remained at 385,000 bin cubic feet and 393,150 bale cubic feet within 
the defined area, when Contract No. FMB-104 was executed on 
February 26, 1960. 

4. Under Contract No. FMB-104 Grace Line (and the Board) 
purchased, and Bethlehem obligated itself to provide, not only 
Bethlehem's shipbuilding ability but also, very importantly, its pre- 
sumed skill and experience in naval architecture, engineering and ship 
design; and the ultimate responsibility for the design was placed squarely 
upon Bethlehem. The specifications accompanying the invitations to 
bid thus stated, inter alia: 

“SECTION 1 
GENERAL PROVISIONS 


1. GENERAL INTENT 
It is intended that the specifications, plans, and other data 


furnished under the terms of the contract constitute the design 

of a ship complete and seaworthy in every respect for satisfactory 
operation in the specified service. The Contractor shall review 

the design and satisfy himself that it fulfills the intention and 

shall have the responsibility for the construction of a ship 

complete and seaworthy in every respect for satisfactory 

operation in the specified service notwithstanding any discrepancies, 


errors, or omissions in the specifications, plans and other 
contract data. 


5. The contract and specifications forbade departures from 
capacity specifications, with two tightly drawn exceptions. The first 
of those exceptions was contained in Specifications Section 1-7, under 
which Bethlehem was obligated within 90 days after contract signing 
to make independent calculations of the capacity of the cargo spaces. 
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Upon securing approval thereof by Grace Line and Marad those calcula- 
tions rather than the original specifications fixed Bethlehem's obliga- 
tions. Secondly, under Specifications Sections 1-7 and 100-1 a 
departure from capacity specifications was also permitted in connection 
with proposed actions affecting capacity, if, but only if, the capacity 
departure itself was specifically called to Grace Line's attention by 
Bethlehem and then explicitly approved by Grace Line. 

6. These requirements were clearly stated in Sections 1-7 and 
100-1 of the Specifications, as follows: 

"SECTION I 

x * * * KK KX * 

7.WEIGHTS AND CAPACITIES. 

In ninety (90) calendar days, or less, after signing of 
contract, the Contractor shall submit for approval an independently 
prepared estimate of light ship weight and center of gravity. ... 
This estimate shall include summaries of Steel, Outfit and 
Machinery on MA Forms 36A through 36F, Light Ship Summary 
on Form 335, and one copy of work sheets for each group of 
Steel, Outfit and Machinery on MA Form 36G, to describe in 
comprehensive detail the calculated weight and center of gravity 


of the ship. Similarly, Contractor shall submit for approval his 


calculated capacities. 
Approval action shall consist of reaching a mutual agree- 


ment between the Contractor, the Owner and the Maritime 
Administration as quickly as possible on the light ship weight, 
center of gravity and capacities. Thereafter, the Contractor 
shall be responsible for obtaining in the completed ship the 
approved weight, center of gravity and capacity characteristics 
adjusted for authorized departures from the construction 
contemplated in the approved estimate. The healing moment due 
to unsymmetrical weights of the light ship shall not exceed 

300 ft. tons. 
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Departures from the construction contemplated in the 
approved estimate which affect the light ship weight, center of 
gravity and capacities shall not be undertaken until the 
Contractor has submitted an estimate of the effect on weight, 


center of gravity (vertical, longitudinal and transverse), 


capacities, list and trim of the ship an and the Owner has given 
approval thereto. 

As an aid to weight, capacity, list, trim and stability 
control, the Contractor shall submit quarterly a tabulation 
of approved departures and their effect on weight, center of 
gravity and capacities of the approved light ship. In addition, 
in submitting plans for approval, where such plans involve 
departures from the type of construction contemplated in the 


estimate, the Contractor shall itemize such depart ures and 
their effect on light ship weight, center of gravity and capacities 


in his letter of transmittal."® 
Section 100 provided in part: 
“SECTION 100 
PLANS AND INSTRUCTION BOOKS 

_ 1. GENERAL 

Plans, requisitions and purchase onder! ‘to be submitted 

for approval, final plans, plans for mounting aboard ship, plans 
for filing on board ship and for office use, instruction books 
and allowance list shall be prepared and fornished by the 
Contractor as specified hereinafter. 


5/ See also Specifications Section 1-21, requiring ere complete 
and "in full accordance with the contract and these oe and 
plans.” 


174 


Plan lists showing proposed submittal dates shall be 
forwarded for approval before plan submittal. Approval 
action shall consist of reaching a mutual agreement between 
the Contractor and the Owner. The above items shall be 
submitted to the Owner and the Owner's Naval Architect by 
mail. Items will be returned to the Contractor by mail with 
instructions within an agreed period of time. In submitting 


an item for approval, the Contractor shall invite attention to 
all departures from the contract plans and specifications and 
subsequent letters of instruction received from the Owner. 


When this requirement is not complied with, approval of plans, 
requisitions and purchase orders shall not constitute approval 


of any departures... ." 

7. To summarize these two critical provisions, Section 1-7 
provided, in the event that Bethlehem's independent "90-day" capacity 
calculations varied from that stated in the Plans and Specifications, 
that upon approval thereof "the Contractor shall be responsible for 
obtaining in the completed ship the approved weight, center of 
gravity and capacity characteristics adjusted for authorized departures" 
etc. It further provided that departures from required construction 
which affected capacities ''shall not be undertaken” until a specific 
estimate of the impact on capacities was submitted and approved by 
the owners -- and in addition that where any plans involved such 
capacity departures the letter transmitting such plans for approval 
must "itemize'’ such departures and their effect on capacities. Further, 
Section 100-1 reinforced Bethlehem's obligation to "invite attention 
to all departures from the contract plans and specifications" and stated 
expressly: 

"When this requirement is not complied with, approval 
of plans, requisitions and purchase orders shall not 
constitute approval of any departures." 
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8. It is thus plain that Sections 1-7 and 100-1 contained rigid 
and unique provisions for the enforcement of the capacity obligations. 
Specifications Section 1-7 also provided a further "aid to... capacity 
. . . control" -- expressly so identified -- in the requirement that 
Bethlehem submit a "quarterly tabulation of approved departures and 
their effect on . . . capacities .. ." ; 


If any provision could have been added to the contract to make 
more explicit Bethlehem's obligation rigidly to adhere to capacity 
specifications, and the parties understanding and determination to 
sanction no act which would result in a capacity departure except by 
knowing, deliberate, and explicit approval of such departure, -- not 
merely of the action which resulted in a departure, but the departure 
itself -- it is difficult to imagine what it could have been. 

9. It should be borne in mind also that the specifications were 
issued with Office of Ship Construction and Maritime Board approval, 
were available to Bethlehem long before it submitted its bid and were, 
of course, contained in contract documents in Bethlehem's possession 
at all times after the contract was signed and during the construction 
period. And it was fully evident that capacity characteristics were of 
the essence of the contract. As Bethlehem well knew, the reefer space 
was to be used to carry bananas and other cargo in commercial service -- 
and revenue producing capacity is directly proportional to physical 
capacity of the cargo carrying spaces -- and that deficiency in the reefer 
space would be directly translated into loss of net revenue to Grace Line. 
In view of the unusually large amount of banana reefer space on these 
vessels Bethlehem also well knew the importance of the banana trade 


and revenue to the successful operation of the vessels© 


6/pananas are carried on an F.I.0. basis with the shipper paying the 
cost of loading and discharge, subject to forward booking contract ar- 
rangements for advance periods up to two years, backed by security 
deposits and minimum space utilization guarantees -- all pursuant to the 
order of the Federal Maritime Board in Banana Distributors, Inc. v. 
Grace Line, 5 FMB 615, 627 (1959). As a result, the banana movement is 


uniquely valuable from a net revenue standpoint and extremely important 
to Grace Line in the operation of the vessels in question. 
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B. Bethlehem's Evaluations Under Section 1-7. 

10. As Bethlehem states at pages 2-3 of its March 9, 1966 
Memorandum and at pp. 4-5 of its November 30, 1966 Memorandum,&/ 
pursuant to Section 1-7 of the Specifications, supra, Bethlehem there- 
after submitted preliminary capacity evaluations to Grace Line's 
Design Agent, George G. Sharp & Co., reflecting a banana reefer bin 
cubic capacity of 353,603 bale cubic feet -- substantially less than 
that called for by the contract. As further admitted by Bethlehem, it 
thereafter revised its preliminary evaluations upward, when it was 
pointed out to it that they fell far short of the requirement of the 
Specifications and Plans. Its final revised calculation of the reefer 
capacity was, as Bethlehem admits, 389,455 bale cubic feet. 

11. In these facts there are three significant points: First, in 
addition to the above quoted provisions placing Bethlehem on notice as 
to the importance of strict adherence to capacity specifications, 
Bethlehem's attention was specifically directed to the question of the 
reefer bin capacity, in April and May 1960. Second, Bethlehem in 
fact made its own independent calculations of capacity -- proved by the 
fact that both its preliminary and revised evaluations were different 
from the figures stated in the original Specifications and Plans. Third, 
its revised figure was nevertheless still very close to the requirement 
under the original Specifications and Plans -- less than 1% difference. 

12. Upito this time it would have been possible from an engineering 
standpoint to make changes in the design of the vessels in question, in 
order to insure that the vessels ultimately to be delivered would have 
the desired capacities, if there had been any indication that for any 
reason that itiwas necessary or advisable to do so. As construction 
commenced and progressed, however, that possibility disappeared. 


u/ "Memorandum Re Disputes Arising Under Contract Numbers 
FMB-104 and MA/MSB-8", submitted by Bethlehem Steel Corporation 
to the Chief Office of Ship Construction on March 9, 1966. 


8/, Supplemental Memorandum, etc. November 30, 1966. 
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13. The physical construction of the three vessels under Contract 

No. FMB-104 consumed the ensuing months and years from mid-1960 
until 1963. At no time, until late 1962 -- shortly prior to the delivery 
of the first vessel and years too late -- did Bethlehem advise Grace 
Line there would be a substantial deficiency in the required reefer 
capacity. On the contrary, in late 1961 and early 1962 Bethlehem 
affirmatively represented to Grace Line that it could and would build 
the required capacity into the subject vessels -- by undertaking to 

build a fourth vessel with the same capacity as originally required, as 


next shown. 
C. Bethlehem's Further Undertaking in Contract No. MA/MSB-8. 

14. On September 18, 1961 Grace Line issued Modification No. 
3 to its earlier Specifications, to form the basis for bidding and 
contracting for the fourth vessel in the Magdalena class (the Mercedes). 
Modification No. 3 stated as follows in Section 1-2 under "Capacities 


(Approximate)": 


"Banana reefer, bin cubic (incl. Deep 
Freeze), cu. ft 


"Deep Freeze, bale cubic, cu. ft 24,700". 
Modification No. 3 formed the basis of the second Grace/ Bethlehem 
contract, No. MA/MSB-8, dated February 1, 1962, for the fourth ves- 
sel. The stated consideration was $17,957,000 -- a total of over seventy 
million dollars for the four vessels. It is clear, as the Preamble to | 
Modification No. 3 stated, that the fourth ship was "to be identical 
insofar as practical with the three ships under Contract No. FMB-104, 
then under construction". If Bethlehem had itself had knowledge or 
believed when it bid on the basis of Modification No. 3, and entered into 
Contract No. MA/MSB-8 in February 1962, that it would not or could 
not deliver a vessel with the stated capacity, it is reasonable to conclude 
it would have raised a question with respect thereto. Bethlehem's 
acceptance of the obligation to provide approximately 389,000 bin cubic 
feet capacity, without any question, is strong evidence that it believed 


it could build such a vessel, even as late as February 1962, anda 
clear representation and commitment that it would do so. 
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D. The Deficiency and Breach of Contract by Bethlehem. 


15. By letter of November 1, 1962, Bethlehem transmitted to 
Sharp and to Grace its Booklet of General Plans, H-4585-11-1, Alt. 

2 (undated). That Booklet of General Plans stated that the total banana 
bale cubic capacity was, No. 1 Hold - 67,919 cu. ft.; No. 2 Hold - 
162,474 cu. ft.; and No. 4 Hold - 118,084 cu. ft. - for a total of 348,477 
bale cubic feet.2/Grace Line assumes that this figure reflected a 
measurement of the space on all decks only to a height of 6’ 8 1/2" 
above the gratings, as required in the original Capacity Plan (see 
paragraph 3, supra). 

16. This represented a deficiency of 44,673 bale cubic feet, 
measured against Bethlehem's obligation when the Contract was 
signed -- or 40,978 bale cubic feet measured against Bethlehem's 
90-day evaluation pursuant to Specifications Section 1-7. Expressed 
as an equivalent in bin cubic feet (i.e., deducting 2% for bin boards and 
posts), the deficiency was 43,880 bin cubic feet, measured against 
Bethlehem's obligation when the contract was signed; or 40,159 bin 
cubic feet measured against Bethlehem's 90-day evaluation pursuant 
to Section 1-7. Upon any calculation, the deficiency was substantial -- 
well in excess of 10% of the capacity requirements. 

17. The foregoing establishes, in Grace Line's view, the fact 
of Bethlehem's breach of contract and the extent of that breach, as 
to the first vessel, and also as to each of the remaining three ships, 
which in all material respects were sister ships. There may be a 
question whether the extent of the deficiency for the fourth ship is 
the same as for the first three, in view of Bethlehem's undertaking 
as to the fourth to provide "approximately" 389,000 bin cubic feet. 

The word "approximately" -- not used as to the first three ships -- 


/, 


on sheet 2 of Bethlehem's "Preliminary" Capacity Plan No. 
H-4585-11-1, thereof ("Inboard Profile and Upper Decks"), dated 
October 26, 1962, also results in a total of 348,477 cubic feet. 


ddition of the reefer capacities shown for each deck and hatch 
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arguably might permit a variance below 389,000 bin cubic feet on the 
fourth ship. However, the permissible variation might be upwards as 
well as downwards. In addition, the requirement -- for 389,000 bin 
cubic for the fourth ship was greater than the 385,000 bin cubic or 
389,455 (or 393,150) bale cubic for the first three. All factors considered, 
there is no reason for construing "approximately" 389,000 bin cubic 
as any less than 385,000 bin cubic or 389,455 bale cubic. Bethlehem's 
obligation -- and hence deficiency -- as to the fourth vessel is at 
least as great as (and perhaps greater than) for the first three. 

We turn now to statements by Bethlehem in its, March 9, 1966 
and November 30, 1966 memoranda. 


II COMMENTS ON BETHLEHEM'S ARGUMENTS 
Let it first be noted that nowhere has Bethlehem contended that 
the four vessels delivered to Grace Line in fact had 393,150 bale cubic 
feet of banana reefer space or 385,000 bin cubic feet (Bethlehem's 


obligation undertaken under the original contract, as of February 26, 
1960); or 389,455 bale cubic feet (Bethlehem's 90-day evaluation under 
Section 1-7 of the Specifications); or "approximately" 389,000 bin 
cubic feet (the measure of Bethlehem's obligation under Contract No. 
MA/MSB-8, for the fourth vessel). At pages 3-4 of its November 30, 
1966 memorandum, Bethlehem contends that "the final, ‘as built’ 
drawings establish that each of the four vessels contains 367,530 bale 
cubic feet of banana reefer space." At page 7, footnote, of its 
November 30, 1966 memorandum it contends that the "as built’ bale 
cubic capacity” is 368,027 cubic feet. At page 4 of its March 9, 1966 
memorandum it contends that the capacity of the vessels in question 
was 359,406 cubic feet. None of these figures is correct, as we show 
hereafter. For present purposes, however, the significant point is 
that under any of Bethlehem's varying positions as to the actual reefer 
capacity of the vessels, compared with any of the figures stated in the 
Specifications, original Capacity Plah and 90-day evaluation under 
Section 1-7 of the Specifications, Bethlehem has, in effect, conceded 
the existence of a substantial deficiency. 
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A. The Argument That Grace Line Approved the Working Drawings,Etc. 
With respect to whether this deficiency constituted a breach of 


Contract Nos. FMB-104 and MA/MSB-8, Bethlehem's only significant 
argument is that while it may not have obtained the capacity required 
under the Specifications and original Capacity Plan or its 90-day 
evaluation, (1) the work it did was in conformity with Work Drawings 
and Purchase Order Specifications, (2) that such Drawings and Orders 
were approved by the Owner and (3) that such approval by the Owner 
also constituted approval of the capacity departures. Tf the facts 
alleged in (1) and (2) be assumed, purely for the sake of argument, 
still they do not justify the conclusion in (3) or otherwise excuse 
Bethlehem from breach of contract for failure to comply with its 
capacity obligations. This is as clear as language can be under 
Specifications Sections 1-7 and 100-1 set forth in detail, supra. Under 
Specifications Section 100-1 "in submitting an item for approval, the 
contractor shall invite attention to all departures from the Contract 
Plans and Specifications. . ." and "when this requirement is not 
complied with, approval of plans, requisitions and purchase orders 
shall not constitute approval of any departures. .. ." Specifications 
Section 1-7 similarly provided that "departures from the construction 
contemplated in the approved estimate which affect the .. . capacities 
shall not be undertaken until the contractor has submitted an estimate 
of the effect on... capacities, . . . and the Owner has given approval 
thereto;" and that "in submitting plans for approval, where such plans 
involve departures from the type of construction contemplated in the 
estimate, the contractor shall itemize such departures and their effect 
on... capacities in his letter of transmittal." Thus, under the 
contract, approval of plans or purchase order specifications which 
affected capacity did not constitute approval of a departure from 
capacity specifications, unless Bethlehem specifically called attention 
to the fact that such plan or purchase order would result ina 
departure from capacity specifications, and received express approval 


of the capacity departure. 
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Grace Line knows of no instance -- and Bethlehem has suggested 
none -- in which, in submitting plans, working drawings or purchase 
order specifications for approval, Bethlehem invited attention to 
departures from the capacity specifications as required under Section 
100-1 or Section 1-7, or secured the required approval thereof. 

Also, Specifications Section 1-7 further provided that "as an 
aid to... capacity . . . control, the contractor shall submit quarterly 
a tabulation of approved departures and their effect on... capacities 
of the approved light ship." Likewise, Bethlehem did not comply with 
this requirement and has not contended that it did. 

It is possible that one or more design developments of a particular 
component or working drawings for particular portions of one or 
another banana reefer holds resulted in a decrease in anticipated over- 
all capacity, compared with a design or drawing for the same com- 
ponent in an earlier stage of development. Assuming arguendo that 
this was the fact and was known, the converse is also true: change or 
development of a particular design or working drawing might have 
resulted in an increase in total capacity through a reduction in size of 
the particular component. So far as overall capacity specifications 
are concerned, however, that fact alone was insignificant; the important 
fact was the total capacity or cumulative impact of all working plans, 
design drawings, etc. The responsibility to keep abreast of the 


cumulative impact upon capacity of all design developments and 
working drawings during each stage of development and construction 


was Bethlehem's, not Grace Line's. If at any time a particular develop- 
ment appeared to it to impair the prospects of attaining the required 
capacity, then it was Bethlehem's responsibility also to report that 

fact and to secure approval not only of that development but also of 

the capacity departure. 


182 


The specifications provisions in question were tightly drawn 
with the obvious purpose and effect of placing these responsibilities 
directly upon Bethlehem, and the risk of non-performance was 
Bethlehem's, not Grace Line’s. Grace Line was entitled to rely upon 
the capacity control provisions in Specifications Sections 1-7 and 
100-1 referred to above. It was also entitled to rely upon Bethelem's 
responsibility undertaken in Specifications Section 1-1 to deliver 
a complete ship in accordance with the Specifications Provisions 
relative to total capacities, "notwithstanding any discrepancies, errors, 
or omissions in the specifications, plans, and other contract data". 
Bethlehem's failure to take whatever measures were necessary to 
guard itself against that risk, resulting in deficiency in capacity 
specifications, cannot now be attributed to Grace Line. 

At page four of its March 9, 1966 Memorandum, Bethlehem con- 
tends that to the extent that the working drawings and purchase 


specifications "defined a banana reefer cubic capacity different from 
the capacity which the Owner claims was required, there were con- 
flicts and discrepancies within the meaning of Article 3 of the 


Contracts" which conflicts were "resolved by specific directions given 
by the Owner to the Contractor as contemplated by that Article". 
But Article 3 provides: 

. . . If there is any conflict between the Plans and Specifications, 
as to such conflict the Specifications shall prevail; provided, 
however, any work called for by the Specifications and not shown 
in the Plans and any work shown on the Plans but not called for 
in the Specifications shall be performed by the Contractor as a 
part of the contract work. Any question as to whether the Plans 
and Specifications are in conflict with the Special Provisions 
or the General Provisions on this contract and any question as 
to any conflict or discrepancy between the Plans and Specifications, 
themselves, or between the Special and General Provisions, 
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shall be brought to the attention of the Owner by the Contractor; 
in such cases specific directions, approved by the Board, shall 
be given in writing by the Owner to the Contractor and the 
Contractor shall comply with such directions." i 
It does not mention working drawings and purchase order specifications, 
and it does not appear that there were any conflicts "within the 
meaning of Article 3". Moreover, under Specifications Section 1-7 
and 100-1 a working drawing which carried no notice of a capacity 


departure could not in any event create a conflict with the specifications 


until approved, and once it had been approved a departure from the 
earlier provision of the Specifications would have been authorized, there- 
by removing any possibility of a conflict. This Soe by Bethlehem 
is, thus, devoid of merit. 

B. The Argument that Bethlehem Had No chtractan’ Obligation. 

Bethlehem states that "at the time of contracting, the exact 
banana reefer capacity of the vessels was known by the parties to be 
indefinite--a matter of estimate--which would be affected, among other 
things, by the vessel structure and sizes of components" (Memorandum 
of March 9, 1966, p.2). This argument is completely inadmissible in 
view of the very precise requirement of the specifications and plans -- 
all, as we have shown, as much a part of the contract as the General 
and Special Provisions. The obligation placed upon Bethlehem by the 
Specifications, on which it successfully bid, were not indefinite as 
clearly shown in the opening portion of this memorandum. 

Moreover, Specifications Section 1-7 placed on Bethlehem the 
obligation to make its own independent evaluation of the attainable 
capacity and to report those evaluations to Grace Line and to the 
Government, if it felt that the figures stated in the Specifications as of 
February 26, 1960 were not attainable. With its attention focused on 
the capacity specifications Bethlehem made its independent evaluation, 
then revised it and submitted as its evaluation a very precise figure, 
389,455 bale cubic feet, less than 1% different from the original figures 
-- this evaluation it confirmed as late as February 1962 when it 
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executed Contract No. MA/MSB-8, for an "identical" vessel with 
approximately 389,000 bin cubic feet of reefer capacity. It cannot 
contend that it did not then have any knowledge of the vessel structure 
and components. 

Bethlehem further contends that its 90-day evaluation of attainable 
reefer capacity at 389,455 bale cubic feet, "did not, however, become 
a contractual requirement because it was not approved by the Maritime 
Administration. The tripartite agreement and approval required by the 
specifications, as quoted above [Section 1-7], has never occurred." 
(Beth.'s March 9, 1966 Memo. p. 3). In other words, the Government 
and Grace Line were obligated to pay Bethlehem seventy million 
dollars to buiid ships to carry bananas, but Bethlehem had no obligation 
to the Government and Grace Line to comply with the specifications! 

Bethlehem admits in this connection that the figure of 389,455 
cubic feet was approved by the Owner. Assuming arguendo that that 
figure was not approved by the Government and "therefore" did not 
become a "contractual requirement", that fact would not in any event 
benefit Bethlehem. If its obligation was not contractually modified 
by the 90-day evaluation, pursuant to Section 1-7 of the Specifications, 
then its obligation under the original contract as executed on February 
26, 1960, remained unmodified. In that event, its obligation was even 
greater, i.e., it was required to provide a bale cubic capacity of 393,150 
cubic feet (and 385,000 bin cubic). The difference may to a relatively 
small extent affect the calculation of damages; it does not, however, 
alter the fact of an ultimate deficiency or affect Bethlehem's liability 
therefor. 

Moreover, the arguendo assumptions underlying the preceding 
paragraph are not in any event justified. First, if it should develop 
that Marad did not approve Bethlehem's 90-day evaluation by formal 
written notice to Bethlehem, that fact would not be controlling. 

Section 1-7 does not require formal approval from the Maritime 
Administration. It states merely that "approval action shall consist 
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of reaching a mutual agreement between the Contractor, the Owner, 
and the Maritime Administration as quickly as possible on the light 
ship weight, center of gravity and capacities." 

Moreover, Section 1-28 of the Specifications (‘Maritime 
Administration Participation") defines the "Intended Participation" 
of the Maritime Administration in extremely limited terms. "The 
intended participation of the Maritime Administration is limited to 
inspection, trials, tests, guarantee surveys, plan review and changes 
under the contract during the construction of a ship in a manner 
to protect the interest of the Government." It also provides in sub- 
paragraph (f) thereof that in connection with its above-described 
participation the Maritime Administration will "receive for approval 
a copy of the Contractor's light ship weight and center of gravity 
estimate specified in Article 7 herein" -- without mentio the 
capacity evaluations. Further, Section 1-14 of the Specifications 


("Plan Approval and Inspection") commences, "Wherever the words 
‘as approved’, 'as required’, ‘for approval’, etc. are used herein, 

the decision of Grace Line Inc. is intended." Finally, with respect 
to "certain key plans for review", Section 1-28 also provides that the 
Maritime Administration shall "(c) designate certain key plans for 
review and written concurrence actions," and then adds "Action on 


the review of all other plans may be presumed to be favorable if no 
written action is received within two weeks of the submittal date". 
It therefore cannot now be found that formal approval was 
required, or that there was a failure to approve, in any material sense. 
Second, even if a failure by the Government formally to approve 
Bethlehem's Section 1-7 evaluation would estop the Government 
thereafter from seeking to hold Bethlehem to the figure stated in that 
evaluation, that is not the question here. Bethlehem cannot at this 
point, almost seven years later, rely upon Marad's failure formally 
to approve Bethlehem's Section 1-7 evaluation (if, in fact, Marad 
did not give formal approval), as an excuse for its own later 
dereliction in a controversy between Bethlehem and Grace Line. 
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There is no indication that Bethlehem relied upon the Government's 
alleged failure to approve its Section 1-7 evaluation, or that it would 
have proceeded in a different fashion if such approval had been secured. 
Having raised no question at the time, Bethlehem is not now ina 
position to question the Government's agreement or acquiescence in 
Grace Line’s approval, or to contend that its own 90-day evaluation . 
had no contractual consequence. 

Bethlehem's March 9, 1966 memorandum, page 4, also refers 
to 'Change Orders issued by the Owner", allegedly affecting the 
second and third vessels. Bethlehem has not otherwise identified 
such "Change Orders" and Grace Line does not know of any to which 
it might have reference. 

In the same paragraph Bethlehem states that the final capacity 
plan number S 29-1-3, Alt. 3, reflecting a banana reefer capacity of 
359,406 cubic feet, "was approved by the Owner on September 23, 1963", 
and "governed" the second, third and fourth vessels. The fact is that 
by letter of September 23, 1963 Grace Line's Design Agent specifically 
advised Bethlehem that the Owner "has an open question relating to the 
banana bin capacity of the vessel". No action by or in behalf of Grace 
Line on September 23, 1963 or prior or subsequent thereto constituted 
or can be construed as approval of departures from capacity require- 
ments. Moreover, Bethlehem's argument is misleading. No Capacity 
Plan issued in September 1963 could have affected construction as 
Bethlehem implies. The second vessel had already been delivered 
(in June 1963), the third was delivered on that very day (September 23, 
1963) and the fourth!0/ was well into construction. 


C. The Extent of the Actual Deficiency. 
In part I, paragraphs 15 and 16, supra, we have shown that the 


relevant reefer capacity of the vessels as stated by Bethlehem to 
Grace Line in November 1962 was 348,477 bale cubic feet (assuming 


10/) stivered on April 7, 1964. 
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a measurement of the space to 6' 8 1/2" on all decks). We have also 
shown that the range of the deficiency in the reefer space on the subject 
vessels was between 40,978 and 44,673 bale cubic feet, or between 
40,159 and 43,880 bin cubic feet, depending upon whether Bethlehem's 
obligation is measured by its 90-day evaluation pursuant to Specifica- 
tions Section 1-7, or by the Contract Specifications and Plans as of 
February 26, 1960. As further indicated, supra, in its two recent 
memoranda Bethlehem has taken three positions as to the actual reefer 
capacity of the vessels. 

The facts are as follows: When apprised by Bethlehem in 
November 1962, just prior to delivery of Hull 4585, that it had only 
348,477 bale cubic feet of reefer space, Grace Line immediately began 
to take measures to utilize for the carriage of bananas spaces in the 
reefer holds which under the original Contract Specifications and Plans 
had been reserved by it for other purposes. Those measures consisted 
of elimination of access passageways, and rearrangement of bins, 
including conversion to bin space of areas which had been reserved for 


conveyors and lift truck stowage, etc. By such measures, Grace Line 
was ultimately enabled to expand the usable reefer capacity to 352,212 
bin cubic feet, measured (as required in the original Contract Plans) 
to a maximum height of 6’ 8 1/2" above the gratings; or 359,406 bin 
cubic feet, including, in B deck, space between 6' 8 1/2" and 7' 6" 


above the gratings, which had not been intended to be used.— 11/ 


In considering the extent of the deficiency, however, the extra 
space gained by Grace Line by these measures should not be considered 
in determining the extent of the deficiency, since it was attained only 
by utilization of space originally reserved for other parposes; which 


11/The desirable maximum height for the vee of bananas in stems 
(the movement then being stems) was 6’ 8 1/2" above gratings. Ata 
later date conversion of the banana movement from stems to boxes 
permitted utilization of space on B deck above 7 1/. 2'. This, however, 
was a wholly unforeseeable development and does not mitigate the 
extent of Bethlehem's earlier breach. 
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were foregone in view of the anticipated deficiency in the required 
space. Alternatively stated, if Bethlehem had built the vessels with 
the required space, up to a maximum of 6' 8 1/2" above the gratings 
and exclusive of passageways, etc., Grace Line could have still 


utilized the additional space gained by the described measures. 
Bethlehem's breach, therefore, should be measured by the space 
reflected in Bethlehem's November 1962 statement, as set forth 

above, not by added space which Grace Line obtained by later sacrifice 
of space reserved for other purposes. 


D. Action by the Trial and Guaranty Survey Board. 
Bethlehem's March 9, 1966 memorandum, page 1, states that the 


Trial & Guaranty Survey Board "signed off" on the reefer capacity 
deficiency. If Bethlehem suggests that that Board thereby ruled that 
no deficiency existed or that Bethlehem had no liability therefor or 
otherwise ruled adversely to Grace Line's claim, Bethlehem is clearly 
in error. a 
As Bethlehem indicates (ibid.) the reefer capacity shortage was 
discovered very shortly prior to delivery of Hull 4585. Delivery of 
that vessel and of the succeeding vessels was taken by Grace Line 
subject to an express exception with respect to the reefer capacity, 
as follows: 
"The following items are in controversy. Delivery and 
Acceptance of the vessel is without prejudice to the 
rights of either party in regard these items. 


*x* * ee eK K K KH 
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47. The Owner has an open question relating to the 
banana bin capacity of the vessel. | 


xk ek kK KOK KK OK XK ot) 


The Trial & Guaranty Survey Board thereafter stated that ''The 
Survey Board does not consider this above statement to be a deficiency 
in workmanship or materials, as defined by Article 14 of the subject 
Contract." Since there was no question but that there was a deficiency 
in space, it appears that it was the Survey Board's opinion that the 
particular deficiency in question was not a deficiency "in workmanship 
or materials", as defined by Article 14 of the subject contract -- a 
conclusion in accord with the Court of Appeals’ decision in Lombard 
Corp. v. Quality Aluminum Products Co., 261 F. 2d 336, 338 (6th Cir. 
1958). In addition, Article 14 of the contract in terms applies to 
defects appearing or discovered during the six month period after 
delivery. Also, it assumes acceptance of delivery without pertinent 
exception, and further refers only to defects remediable by repair or 
replacement of material, machinery or equipment. None of these 
conditions obtains in the instance of substantial deficiency in a major 


capacity specification, such as here involved. 
CONCLUSION 


Bethlehem has breached both Contract Nos. FMB- 104 and 
MA/MSB-8 in the respects and to the extent set forth above, and is 
liable to Grace Line. , 


Respectfully submitted, 


ODELL KOMINERS 
J. ALTON BOYER 
MICHAEL JOSEPH 


529 Tower Building 
Washington, D:C. 20005 


Attorneys for Grace Line Inc. 
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EXHIBIT I TO GREENE AFFIDAVIT 


WESTERN 
UNION 


x * * 
24 January 1967 


Mr. L. C. Hoffmann 

Chief, Office of Ship Construction 

Maritime Administration 

4th & G Streets, N.W. 

Washington, D. C. 

IN ORDER TO EXPEDITE PROMPT DECISION OF BANANA CUBIC AND 
VALVE DISPUTES WE LIMIT OUR REPLY TO GRACE MEMORANDA 


DATED JANUARY 20, 1967 AS FOLLOWS: 


1. ALL BETHLEHEM CALCULATIONS INCLUDE SPACE ONLY TO 
6" 8-1/2"" ABOVE GRATINGS. AS BUILT BALE CAPACITY IS 
367,330 cu. ft. 

. ABSENT NOTIFICATION OF MARAD APPROVAL OF ESTIMATED 
BANANA CAPACITY, BETHLEHEM OBLIGATION WAS TO FOLLOW 
APPROVED DRAWINGS. 

- GRACE HAD NOTICE OF ALL BANANA CAPACITY DEVELOP- 
MENTS THROUGH NUMEROUS MEETINGS, PLANS AND OTHER 
DOCUMENTS THAT PLAINLY AFFECTED SUCH CAPACITY. 

THIS SATISFIES NOTICE REQUIREMENTS (SEE CA-1, 1MSB 585 

at 588). 

GRACE DOES NOT AND CANNOT DENY THAT THE SHIPS WERE 
BUILT IN FULL ACCORDANCE WITH APPROVED PLANS, SPECI- 
FICATIONS, WORKING DRAWINGS AND PURCHASE SPECIFICATIONS. 
THE SALT WATER VALVES WERE INSTALLED AS SPECIFIED (pp. 
74-15 to 74-17). THE SPECIFICATIONS WERE DRAWN BY GRACE 
DESIGN AGENT AND APPROVED BY GRACE AND MARAD, THE 
VALVES MEET ALL REQUIREMENTS OF GOOD MARINE PRAC- 
TICE AND IN NO WAY ADVERSELY AFFECT SEAWORTHINESS. 


D. M. Mack-Forlist 
Manager of Contracts 
copy of wire to:' BETHLEHEM STEEL CORPORATION 
QO. Kominers, Esq. 25 Broadway, New York, N.Y. 
KOMINERS & FORT 
Tower Building 
1401 K Street, N. W. 
Washington, D. C. 
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EXHIBIT J TO GREENE AFFIDAVIT 
[Kominers & Fort Letterhead Omitted] 
Jamary 27, 1967 
Mr. L. C. Hoffmann | 
Chief, Office of Ship Construction 


Maritime Administration 
Washington, D. C. 20235 


Re: Bethlehem Steel Corporation — 
Deficiency in Reefer Cubic Capacity 
and Defective Salt Water Valves Under 
Contract Nos. FMB-104 and MA/MSB-8 


Dear Mr. Hoffmann: 


We have received a copy of Bethlehem Steel Corporation's re- 
quest for leave to file a reply to our memorandum of Jamary 20, 1967, 
and thereafter of its telegraphic reply dated Jamary 24, 1967. We 
have previously expressed reservations as to the applicability of the 
disputes clause to these matters and have pending before you a re- 
quest for a stay, pending District Court action upon Bethlehem's mo- 
tion to dismiss in that Court's docket 257-66. If you accept Bethle- 
hem's telegraphic reply, we request that you also consider the follow- 
ing brief comment upon the points advanced in Bethlehem's telegram. 


Point 1. Bethlehem's statement that "as built bale capacity 
is 367,330 cu. ft." concedes a substantial deficiency in reefer capac- 
ity measured against either the Specifications and Plans as of Febru- 
ary 26, 1960 when the first contract was signed, or as against Bethle- 
hem's 90-day evaluation. In addition, Bethlehem's figure is over- 
stated. Grace Line was able to sell 359,406 bin cu. ft. of space to 
banana shippers, but only by (1) utilizing space in B deck between 
6' 8 1/2" and 7' 6" above the gratings and (2) eliminating access 
passageways and rearrangement of bin areas, including conversion 
to bin space of areas which had been reserved by the Specifications 
for conveyors and lift truck stowage — all of which was specifically 
excluded from the calculation of the required space under the Con- 
tract Specifications and Plans. The "as built" bale capacity within 
the required areas was no more than $48,477 bale cubic feet, the 
equivalent of approximately 341,507 bin cubic feet. 
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Point 2. Formal notification of Marad approval of Bethle- 
hem's 90-day evaluation of banana capcity was not required. See 
pages 21-23 of Grace Line's Jamary 20, 1967 Memorandum. But 
even if Bethlehem's obligation is not to be measured by its 90-day 
evaluation, then its obligation remains as fixed by the Contract 
Specifications and Plans as of February 26, 1960: namely, 385,000 
bin cu. ft. and 393,150 bale cu. ft. 


Point 3. Notice or even express approval of developments 
of individual components of the ship or spaces, which when ulti- 
mately cumulated determined the reefer capacity, did not consti- 
tute approval of departure from specified overall capacities, ei- 
ther under express provisions of the Contract Specifications 
quoted in our Memorandum or in fact. Please note that Bethle- 
hem has not contended that it complied with capacity control speci- 
fications or that Grace Line gave approval of any plan, working 
drawing, purchase specification or other document giving required 
notice of departure from capacity specifications. The cited deci- 
sion, 1 MSB 585 at 588 is plainly irrelevant. 


Point 4. Grace Line can and does deny that the ships were 
built in full accordance with Contract Plans and Specifications. 
See comment preceding paragraph. 


Point 5. With respect to the salt water valves: If the valves 
met "all requirements of good marine practice, and in no way ad- 
versely affect seaworthiness" and were otherwise "suitable" as 
required by the specifications, why have they failed? 


Very truly yours, 


/s/ J. Alton Boyer 
Attorney for Grace Line Inc. 


Daniel M. Mack-Forlist, Esquire 
Francis T. Greene, Esquire 
Ezekiel G. Stoddard, Esquire 


James S. Dawson, Esquire 
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EXHIBIT K TO GREENE AFFIDAVIT 


Jamary 30, 1967 


J. Alton Boyer, Esq. 
Kominers & Fort 
Tower Building 

1401 '"'K" Street, N.W. 
Washington, D. C. 20005 


Subject: Bethlehem Steel Corporation — 
Reefer Bin Cubic Capacity — 
Salt Water Valves — 
Contract Nos. FMB-104 and MA/MSB-8 


Dear Mr. Boyer: 


Reference is made to your correspondence of Jamary 20, 1967, as 
follows: 


(a) Letter to Mr. L. C. Hoffmann outlining generally the 
position of counsel for Grace Line, Inc., on the applica- 
bility of the disputes clause (Article 36) to this matter. 


(b) Memorandum of Grace Line, Inc., Re: deficiency in 
Reefer Cubic Capacity under Contract Nos. FMB-104 and 
MA/MSB-8. 


(c) Letter to Mr. L. C. Hoffmann enclosing Memorandum 
of Grace Line, Inc., Re: Salt Water Valves under Contract 
Nos. FMB-104 and MA/MSB-8. 


Bethlehem Steel Corporation, by a telegram to this Office dated 
Jamary 24, 1967, stated that it had received copies of the state- 
ments of counsel for Grace concerning these disputes, and that 
Bethlehem wished to submit further comments. Bethlehem then 
presented a brief reply to the Grace memoranda in a telegram to 
this Office dated Jamary 25, 1967. A copy of the Jamary 25 tele- 
gram is included for reference. 


Bethlehem, as contractor, requested a dispute decision by the Chief, 
Office of Ship Construction, by its letter of March 9,1966. The Mari- 
time Administration has been advised by repeated communications 

of Grace Line, Inc., of its desire to characterize these disputes as 
not falling within Article 36 of the General Provisions of ‘Contract 
Nos. FMB-104 and MA/MSB-8. I have already advised you of my 
position in my letter to you dated January 13, 1967. 


By this letter, Grace Line, Inc., and Bethlehem Steel Corporation 
are notified that they have until the close of business on February 3, 
1967, to submit to me such additional data and information as they 
consider pertinent to these disputes. If the parties do not wish to 
submit further data or information, each party is requested to so 
notify me upon receipt of this letter. 


Sincerely yours, 


ce: /s/ L. C. Hoffmann _ 
Mack-Forlist, Beth. N.Y.-tissue Chief, Office of Ship Construction 


Grace Line - tissue 
F. T. Greene, D.C. - tissue 
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EXHIBIT L TO GREENE AFFIDAVIT 
fSurrey, Karasik, Gould and Greene Letterhead Omitted] 


February 1, 1967 


Mr. L. C. Hoffman 

Chief, Office of Ship Construction 
Maritime Administration 
Washington, D. C. 


Re: Bethlehem Steel Corporation — 
Reefer Bin Cubic Capacity — 
Salt Water Valves 
Contract Nos. FMB-104 and MA/MSB-8 


Dear Mr. Hoffman: 


This is in reply to your letter of January 30, 1967 concerning the 
above matter. 


I have just been advised over the telephone by Mr. Boyer that 
Grace Line would have no further data, information or arguments to sub- 
mit to you with regard to the above matter, as permitted by your letter 
of Jamary 30, 1967. Mr. Boyer further advised me that his letter to you 
in answer to your letter of Jamary 30, 1967 would, however, reserve 
Grace Line’s rights with respect to any questions as to the quantum of 
damages which might be attributable to any deficiency in banana space 
as you may determine. Bethlehem desires to make a similar reserva- 
tion. 


In the event that you may have any further questions with regard 
to the above disputes not already covered by the material heretofore 
submitted to you by Bethlehem and by Grace, Bethlehem requests the 
opportunity to give oral answers in the presence of representatives of 
Grace to such questions, if any, as you may have. 


Aside from the foregoing, Bethlehem requests that the above dis- 
putes now stand as submitted to you for decision pursuant to the Dis- 
putes Clauses of the above contracts. 


Sincerely yours, 


/s/ Francis T. Greene 


Grace Line Inc. 
5 Hanover Square 
‘New York, New York 


Kominers & Fort, Esqs. 
1401 K Street, N.W. 
Washington, D. C. 


xk eK 
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EXHIBIT M TO GREENE AFFIDAVIT 
[Kominers & Fort Letterhead Omitted] 


February 2, 1967 


Mr. L. C. Hoffman 

Chief, Office of Ship Construction 
Maritime Administration 
Washington, D. C. 20235 


Re: Bethlehem Steel Corporation — 
Reefer Bin Cubic Capacity — 
Salt Water Valves — Contract 
Nos. FMB-104 and MA/MSB-8 


Dear Mr. Hoffmann: 


We refer to your letter of Jamary 30, 1967. Your letter of Jam- 
ary 30, 1967 and ours of January 27, 1967 apparently crossed in the 
mail since the former made no reference to the latter, in which Grace 
Line briefly replied to Bethlehem's earlier telegram. | 


Grace Line believes the information already submitted to you is 
sufficient upon which to make a determination of liability. Our letter 
of Jamary 20, 1967 suggested the deferral of any question of damages 
or remedy. Bethlehem's telegram of January 24 stated no objection. 
Should we be under any misapprehension as to this, we ‘would appreci- 
ate your advice. 


Should at any time in your consideration of these problems, there 
arise a question of any nature, we respectfully request that the parties 
be advised thereof and given an opportunity to respond, either through 
memoranda or through a conference of counsel or of the parties, in or- 
der to work out satisfactory procedure. We request finally that your 
decision in each of the matters involved, be accompanied by findings 
of fact and a statement of your conclusions with respect to any question 
of contract interpretation or law upon which your decision rests. 


In order that you may be advised of Grace Line's position with 
respect to applicability of the disputes clause with respect to these 
matters, and the reasons therefor, a copy of its memorandum in re- 
ply to Bethlehem's pending motion to dismiss in Grace’ Line Inc. v. 
Bethlehem Steel Corporation, Civil Action No. 257-66 (D. D.C.) will 
be forwarded to you when completed and filed with the court. 


Very truly yours, 
/s/ J. Alton Boyer 
Daniel M. Mack-Forlist, Esquire 


Francis T. Greene, Esquire 
Ezekiel G. Stoddard, Esquire 
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EXHIBIT N TO GREENE AFFIDAVIT 


Office of Ship Construction 


January 13, 1964 
SD1/SS SANTA MAGDALENA:840 


Chairman, Trial and Guarantee Survey Boards 


S.S. SANTA MAGDALENA - Design C4-S1-49a Pass. 
Cargo Ship, M.A. Hull No. 91 

Bethlehem Huli No. 4585 

Final Guarantee Survey 


Reference (a): Contract No. FMB-104 dated February 26, 1960 by and 
between the United States of America represented by 
the Federal Maritime Board, Grace Line, Inc. and the 
Bethlehem Steel Company for the construction of three 
(3) vessels, design C4-S1-49a as amended. 

(b): Contract No. FMB-105 Construction-Differential Sub- 
| sidy Contract between United States of America and 
Grace Line, Inc. dated February 26, 1960 as amended. 
{ec}: Specifications for construction of a combination cargo- 
passenger container vessel, MA Design C4-S1-49a 
vessel for Grace Line, Inc. dated June 30, 1959, as 
amended. 
(a); | Approved changes under the Contract. 
(e): | Acceptance Survey Report dated Jamary 18, 1963. 


Attachment (A): Group Indexing Code 


The subject ship, on recommendation of the Trial and Guarantee Survey 
Boards was accepted from the Bethlehem Steel Company, Sparrows 
Point Yard on February 4, 1963. This acceptance was made with the un- 
derstanding that the forty-seven (47) items of the Acceptance Survey Re- 
port, reference (e) would be satisfactorily corrected or completed by 
or at the expense of the Contractor. 


The ship was examined on Dry Dock by representatives of all interest- 
ed parties at Bethlehem, Hoboken Shipyard on July 15, 1963. The Final 
Guarantee Survey was held on the ship on July 23 and 24, 1963 at the 
Bethlehem Hoboken Yard and on the ship on July 25, 1963 at the Grace 
Line Terminal at Port Newark, Newark, New Jersey. 


At the conclusion of the meeting, the Owner and the Contractor agreed 
to contime the review of the many items still unresolved in an effort 
to reach a mutual settlement on as many items as possible. A second 
survey meeting of all interested parties was held on December 10 and 
11, 1963 in the Hoboken Yard of the Bethlehem Steel Company. 


Those attending the survey meetings were as follows: 


* * * * * 
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The items listed in this report are those which were outstanding at the 
time of the December meeting and which were determined to be the Con- 
tractor's responsibility except as modified by the individual item com- 


ments. 
| 


The tabulation of items in this report has been broken’ down into cate- 
gories reflecting areas of design responsibility. An explanation of this 
method of grouping and its associated numbering system ‘will be found 
in an attachment to this report. The items carried from the acceptance 
survey may be identified by the prefix A, B or C added to the Owner's 
survey list number. 
GROUP 1 
MATERIAL ENGINEERING AND MISC. DEFICIENCIES 

S.S. SANTA MAGDALENA 

Item No. 1-A4-1: Stability Booklet (finish final). 


Comment: The Contractor is to complete this item in accord- 
ance with plans and specifications. | 


Item No. 1-C47-2: The Owner has an open question relating to the 
banana bin cubic capacity of the vessel. ae 


Comment: The Survey Board does not consider this above 
To statement to be a deficiency in workmanship or 
material as defined by Article 14 of the subject 

contract. 


* * * 


GROUP 3 
ARRANGEMENTS 
S.S. SANTA MAGDALENA 


Item No. 3-A13-6: Passenger S.R. wastebaskets not in accordance 
with approved plan. 


Comment: The Contractor is to modify the existing baskets 
to make them watertight. 


Item No. 3-C31-7: Aluminum railings shall be replaced where mar- 
red or damaged. For example, in Purser's Lobby. 


Comment: The Contractor is to refinish or replace two sec- 
tions of railing in front of the show case in the 
Purser's Lobby. 


* * * 
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[Filed March 31, 1967] 

(Caption and Verification Omitted) 
City of Washington ) 
District of Columbia) =f 

J. ALTON BOYER, being duly sworn according to law, deposes 
and says: 

1. Iam a member of the Bar of this Court and one of the 
attorneys for the plaintiff in the above-entitled action. I make this 
affidavit in opposition to defendants’ motion to dismiss without 
prejudice. 

2. Iam also one of the attorneys for Lykes Bros. Steamship 
Co., Inc. in certain administrative proceedings pending before the 
Maritime Subsidy Board, entitled Lykes Bros. Steamship Co., Inc. 

v. Bethlehem Steel Company, Inc., MSB Docket No. CA-3. In that 
capacity I attended evidentiary hearings in those proceedings conducted 
before the Board's duly designated representative, Robert N. Hislop, 
and received copies of the official reporter's transcript of said 
hearings. Annexed hereto as Exhibit A is a copy of pages 248, 262- 
265, 497 and 498 of the official reporter's transcript of a portion of 

the testimony of James W. Kirkman given on February 9 and 11, 1965. 


/s/ J. Alton Boyer 
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EXHIBIT A 
TO BOYER AFFIDAVIT 


is no objection to that. 

(No response) 

ADMINISTRATION REPRESENTATIVE HISLOP: Hearing none, 
the two documents are received in evidence. 


(The documents marked as BX-A and BX-B 
were received in evidence. ) 


Whereupon, 
JAMES WALTER KIRKMAN 

was called as a witness by and on behalf of Bethlehem Steel Company 
and, having been first duly sworn, was examined and testified as 
follows: : 

ADMINISTRATION REPRESENTATIVE HISLOP: Be seated, 
please. Give your full name and your business ate to the 
reporter. 

THE WITNESS: James Walter Kirkman, Assistant Manager, 
Bethlehem Steel Corporation, Sparrows Point Yard. 

DIRECT EXAMINATION 
BY MR. GREEN: 

Q. Mr. Kirkman, how long have you been Assistant Manager 
of Bethlehem Sparrows Point Shipyard? A. Since 1956. 

Q. So you were the Assistant Manager during the period 1958 
to 1962, is that right? A. Yes, I was. 


, 262 
ments in the contract by virtue of changes in design, changes in plans 
and specifications, the collecting of information regarding potential 
delays, the correlation, assimilation of that information, notifications 


to the owners of instigation and cessation of delays, and evaluation 
from the company's standpoint of delays; the coordination between the 
yard and the instant department for the company which is distantly 
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located -- any of the provisions of contracts that require administration 
and coordination at the level of the yard itself. 

MR. GREEN: Now, I noticed that you mentioned the obtaining of 
information with regard to deliveries anddelays. Was information 
bearing on delays on these ships reported to you in the orderly course 


of business of the yard? 

THE WITNESS: Yes, that is my function, to receive that 
information. 

BY MR. GREEN: 

Q. And did you also have personal knowledge of instances of 
delay or causes of delay to these ships? A. Well, certainly so; 
working right in the yard, I could not miss it. 

Q. Now, what are your duties at the present time as Assistant 
Manager of the Sparrows Point Yard? A. My duties presently 
essentially the same, with less participation in connection with change 
orders. 

Q. By the way, will you state what your professional 


263 
education has been and what degrees you have received, if any, upon 
graduation that are related to shipbuilding or marine matters? 

A. Fours years at the Baltimore Polytechnic Institute, which is an 
engineering high school; two years of general engineering at the 
Johns Hopkins University in Baltimore; two years additionally at the 
University of Michigan, graduating from there with degrees of Bachelor 
of Science in Naval Architecture and Marine Engineering. While at 
Michigan, I also pursued side studies leading nearly to a third degree 
of B.S. in Mechanical Engineering. 

MR. KOMINERS: May I interrupt for a moment, Mr. Green? 

MR. GREEN: Yes 

MR. KOMINERS: In order not to offend Mr. Gould, could we 
place this somewhere in a time sequence? 
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BY MR. GREEN: 

Q. Can you place approximately when you were graduated from 
Michigan with the degrees which you have mentioned? A. In June, 1936. 

ADMINISTRATION REPRESENTATIVE HISLOP: And there were 
two degrees at that one time, is that it? What were they? I did get the 
B.S. in marine engineering. | 

THE WITNESS: B.S. in Naval Architecture. — 

ADMINISTRATION REPRESENTATIVE HISLOP: They were two 


separate degrees? 
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THE WITNESS: They are not as completely separate as other 
branches of engineering might be separate. They are very interrelated. 
But what it constitutes, you can at this particular course at Michigan, 
obtain a B.S. in either Naval Architecture or in Marine Engineering. 


To some degree, the courses overlap and I took all me courses for 


both degrees. 

ADMINISTRATION REPRESENTATIVE EISLOP: Isee. Thank 
you very much. 

BY MR. GREEN: 

Q. Subsequent to your graduation from the University of 
Michigan, will you please describe your employment in your profession 
since 1937? A. Well, in July 1937, Iwas employed by the Bethlehem 
Steel Company at the Sparrows Point Shipyard, starting under the 
Manager's staff for indoctrination in what was then the scheduling 
department having to do with steel schedules, TREES and receipt and 
so forth. 

Following that, tours of duty in the three separate branches of 
drafting in the engineering department; structural outfitting and 
machinery drafting. As I recall it, about 1940 or "41, I was transferred 
back to the Manager's staff as Supervisor of changes and extras and 
originated the estimating department which the yard prior to that time 
had never had. They had centralized all of their estimating. We 
organized a local department at that time under my supervision. 
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Following that, as duties in connection with contract work such 
as guarantee repairs and general contract administration were added 
to my functions, I was given a title of Assistant to the Manager and in 
1956, was made Assistant Manager. 

Q. Now, with reference to these particular four Lykes ships, 
being Bethlehem hulls 4581-84, did you have specific responsibilities 
with regard to notices and procedures in respect of delays or possible 
delays as to those particular ships? A. Yes. 

Q. Will you state what your specific responsibilities were in 
that connection? A. Well, my responsibility was to notify the owner 
and the Maritime Administration of the initiation of a delay, to notify 
them of the cessation of the delay, and ultimately, to evaluate the effect 
of the delay and complete the picture in this respect to the owner and 
the Maritime Administration. 

ADMINISTRATION REPRESENTATIVE HISLOP: Was it 


cessation of delay or cessation of the cause of delay? 

THE WITNESS: I would have to refer to the contract language 
exactly. We call it when the delay ends and you can determine some- 
thing, tell the people, they ought to know. So we do. 

BY MR. GREEN: 
Q. I call your attention, Mr. Kirkman, to a document 
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place. 

Q. He is the one who plans to have them there, is that right? 
A. His department plans, under the supervision of R.W. Miller, 
the general superintendent. 

Q. What do you call the part of the operation which is concerned 
with making the particular unit fit and operate as it should -- is that 
commonly called the design? A. Not to make them fit -- to make them 
fit you are cutting material. 
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Q. Isee. You correct me, will you, please, sir? I want to get 


an idea of how a shipyard is coordinated. 

MR. GOULD: Might I suggest this, that if you want to know you 
might ask how this specific ship was constructed. 

MR. KOMINERS: How this specific shipyard does it, yes. 

BY MR. KOMINERS: i 

Q. Does Bethlehem have a department whose function it is to 
design the components of the finished structure? A. Yes. 

Q. What do you call that? A. The Engineering and Drafting 
Department. 

‘Q. Do they, also, prepare the working drawings from which the 
ultimate steel is fabricated? A. That is the design that I am speaking 
of -- the working 
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drawings. 


Q. Who is the head of that department at Sparrows Point, or was 
at the time we are talking about? A. Mr. L.B. St. Clair, the technical 
superintendent or was the technical superintendent. 

Q. Does he have a different function at the present time? 

A. Not with relation to that -- what we were speaking of, that is, 
production and working drawings. : 

MR. GOULD: I object. I do not want to be sticky about it, but 
what he is doing now is unimportant. I think we are all concerned 
with what was being done at the time the ships for Lykes were being 
built and what position he had. That is what you really want to know. 
You do not want to know what he is doing now, because if you do, it 
is immaterial as to what he is doing now. What Mr. St. Clair did while 
the Lykes ships were being built may be of some value here. 

ADMINISTRATION REPRESENTATIVE HISLOP: I will sustain 
your objection to that question. 


BY MR. KOMINERS: 

Q. Is it, also, the practice at Bethlehem to put all of their program- 
ming on papers which are dated and which, if there are pages, with 
individual page numbers? A. I am not familiar with that. 

Q. You are not familiar with the scheduling gepartment? 

A. Not that detail. 


[Filed April 11, 1967] 


MEMORANDUM 
(Caption Omitted) 

The Court is of the opinion that, as a matter of law, the claim 
of the plaintiff asserted in the first and second counts of the complaint 
is not subject to the disputes clause of the contracts in question. 

Accordingly, the defendants’ motion originally entitled "Motion 
to Dismiss without Prejudice" and subsequently treated as a motion to 
stay will be denied. 

Counsel for plaintiff will submit an appropriate order. 


Joseph C. McGarraghy 
JUDGE 


[Filed April 17, 1967] 
ORDER. 
(Caption Omitted) 

This cause having come before the Court upon the motion of 
defendants, dated December 15, 1966, to dismiss counts 1, 2, 3 and 5 
of plaintiff's complaint without prejudice to renew upon completion of 
all administrative action as provided by law, and defendants having urged 
in support of said motion that the matters set forth in counts 1, 2, 3 and 
5 of the complaint are subject to administrative proceedings pursuant 
to the "dispute clause" of the two contracts sued upon; and 

Defendants having modified said motion to dismiss, both by their 
reply memorandum dated March 10, 1967 and in open court on April 1, 
1967, so as to request only a stay of judicial proceedings upon said 
counts of the complaint pending completion of administrative proceedings 
thereon, rather than a dismissal of said counts; and 
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The Court having considered defendants’ memorandum, reply 
memorandum and affidavits and exhibits in support of the motion and 
plaintiff's memorandum, supplemental memorandum and affidavits and 
exhibits in opposition thereto, and the Court having further heard oral 
argument by counsel for all parties; and 

Plaintiff having interposed no objection to a stay of judicial pro- 
ceedings upon counts 3 and 5 of the complaint pending completion of 

administrative proceedings thereon; and | 

The Court having concluded as a matter of law that the matters 
set forth in counts 1 and 2 of the complaint are not subject to the 
“disputes clause" of the contracts in suit or to administrative proceedings 
thereunder; it is this 17th day of April, 1967 hereby 

ORDERED that defendants' motion, as modified in the manner 
described, is granted insofar as it relates to counts 3 and 5 of the com- 


plaint and is denied insofar as it relates to counts 1 and 2 of the complaint. 
/s/ Judge McGarraghy 


[Filed April 28, 1967] 


ANSWER TO THE FIRST, SECOND AND FOURTH COUNTS 
OF PLAINTIFF'S COMPLAINT, AND COuUNEER 2s 


(Caption Omitted) 

The Court having entered an Order April 17, 1967, staying all 
proceedings with respect to the third and fifth counts of plaintiff's 
Complaint until completion of administrative proceedings thereon, 
defendants Bethlehem Steel Corporation and Bethlehem Steel Company 
(hereinafter collectively "Bethlehem"), by their attorneys, answer the 
first, second and fourth counts of plaintiff's Complaint herein and 
assert Counterclaims against plaintiff, as follows: 
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FIRST DEFENSE 
The first and second counts of the Complaint fail to state a 
claim upon which relief can be granted. 


SECOND DEFENSE 
This Court lacks jurisdiction over the subject matter of the first 
and second counts of the Complaint. 
THIRD DEFENSE 
Plaintiff has failed to seek or exhaust its administrative remedy, 
and the first and second counts of the Complaint are therefore pre- 
mature. 


FOURTH DEFENSE 
Bethlehem pleads as follows with respect to the following numbered 
allegations of the Complaint: 
1. Denies, except that Bethlehem admits that plaintiff is seeking 


damages in excess of $10,000, exclusive of interest and costs. 

2. Admits. 

3. Admits that Bethlehem Steel Corporation is a corporation 
organized under the laws of the State of Delaware, has general offices 
in Bethlehem, Pennsylvania, is doing business in and is found within 
the District of Columbia, and has offices there at 1000 16th Street, 
N.W.; admits that at the time of the execution of the contracts here 
involved, defendant Bethlehem Steel Company operated a shipyard 
at Sparrows Point, Maryland, in addition to other activities; denies 
the remaining allegations; and avers that Bethlehem Steel Corporation 
became the successor to Bethlehem Steel Company, a Pennsylvania 
corporation, by a plan and agreement of merger effective midnight, 
December 31, 1964, that Bethlehem Steel Corporation then succeeded 
to the rights and obligations under the contracts here involved, and 
that Bethlehem Steel Corporation operates a shipyard at Sparrows 
Point, Maryland, in addition to other activities. 
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4. Bethlehem is not required to plead with respect to the allega- 
tions of paragraph 4, but alleges that the United States of America is 
no longer a party to this action. 


FIRST COUNT 
5. Admits. 
6. Denies and refers to Contract FMB-104 as revised, modified 
and amended. 
7. Denies. 
. Denies. 
. Denies. 
. Denies. 
. Denies. 
. Denies. 
. Denies. 
SECOND COUNT 
. Admits. 
15. Denies and refers to Contract MA/MSB-S 2 as revised, 
modified and amended. 
16. Denies. 
17. Denies. 
18. Denies. 
FOURTH COUNT 
24. Admits. 
25. Denies and refers to Contract MA/MSE-® as revised, 
modified and amended. 
26. Admits. 
27. Admits that the correct computation of liquidated damages 
is $48,000 but denies that any liquidated damages are due and payable, 


or are recoverable. 
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FIRST COUNTERCLAIM 

1. Bethlehem alleges the substance of paragraphs 5 and 14 of 
plaintiff's Complaint herein and further alleges that Grace was 
obligated under Contracts FMB-104 and MA/MSB-8 to make progress 
payments to Bethlehem during construction and to make final payments 
to Bethlehem after delivery and after final determination of the 
contract prices. 

2. During construction, many changes in contract work were 
made in accordance with the contracts. Such changes substantially 
increased the contract prices. The final contract prices have been 
determined by the United States of America, represented by the 
Maritime Administration, pursuant to the terms of the contracts. 

3. By the terms of the contracts, Grace became obligated to 
pay Bethlehem the following portions of the final contract prices: 
FMB-104 $27,537,110.00; and MA/MSB-8 $8,968,348.19. 

4. Bethlehem has fully performed under said contracts; the 
ships have all been delivered to Grace; and Bethlehem has made 
demand upon Grace for full payment. 

5. On the date of this Counterclaim, Grace has paid Bethlehem 
on the contract prices only the following sums: FMB-104 $25,441,722.00; 
and MA/MSB-8 $8,519,930.78. 

6. Grace has failed or refused to pay the balance owing on the 
contract prices ($2,543,805.41), and Bethlehem has been thereby 
damaged in that amount. 


SECOND COUNTERCLAIM 
7. Bethlehem realleges the substance of paragraphs 5 and 14 
of plaintiff's Complaint herein. 
8. Grace provided contract plans and specifications containing 
contradictions, errors and omissions in violation of Contracts 
FMB-104 and MA/MSB-8. 
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9. During the course of construction, Grace ordered numerous 
and substantial changes to the contract work but prevented or hindered 
Bethlehem from carrying out such changes and from proceeding with 
construction of the ships by improperly and unreasonably delaying 
approval and failing to approve promptly the revised working drawings 
and specifications prepared by Bethlehem to carry out the changes, 
all in violation of the contracts. 

10. In violation of the contracts, Grace hindered and prevented 
Bethlehem from carrying out its duties by harassing, unreasonable and 
oppressive inspections and supervision, by making numerous unwarranted 
complaints, by directing excessive and unwarranted revision and re- 
revision of working drawings, and by other interference with Bethlehem's 
construction of the ships. | 


11. Despite the actions of Grace set forth in paragraphs 8,9 


and 10 above, Bethlehem completed construction of and delivered to 
Grace all four ships as required by the terms of the contracts. 

12. The actions of Grace set forth in paragraphs 8, 9 and 10 
above increased Bethlehem's direct costs and overhead expenses in 
completing the four ships under the contracts (over and above the total 
contract price, the unpaid balance of which is sued for in Bethlehem's 
first Counterclaim) and also increased the direct costs and overhead 
expenses in other work at Bethlehem's Sparrows Point shipyard for 
customers of Bethlehem other than Grace, all of which damaged 
Bethlehem in the amount of $14,500,000. 

WHEREFORE, Bethlehem prays for dismissal of the first, second 
and fourth counts of plaintiff's Complaint; for judgment against Grace 
Line Inc. for $17,043,805.41 with interest and for the costs of this 
action; and for such further relief as the Court deems proper. 
Respectfully submitted, 

/s/ Ezekiel G. Stoddard 

pees demand trial /s/ James Robertson 

[Certificate of Service] Attorneys for Defendants 
Bethlehem Steel Corporation 
Bethlehem Steel Company 
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[Filed May 1, 1967] 


NOTICE OF APPEAL 
(Caption Omitted) 
Notice is hereby given that Bethlehem Steel Corporation 

and Bethlehem Steel Company appeal to the United States Court of 
Appeals for the District of Columbia Circuit from that portion of the 
Order entered in this action April 17, 1967, denying their Motion to 
Dismiss Without Prejudice pending completion of administrative 
proceedings with respect to counts 1 and 2 of plaintiff's Complaint 
for Damages herein, which motion was modified by defendants and 
treated by the District Court as a motion for stay. 

/s/ Ezekiel G. Stoddard 

/s/ James Robertson 


Attorneys for Bethlehem Steel 
Corporation and Bethlehem 
Steel Company 


* * * 


[Filed June 16, 1967] 
REPLY TO COUNTERCLAIMS 
(Caption Omitted) 
Plaintiff Grace Line Inc., by its attorneys, replies to the first 
and second counterclaims set forth in defendants’ answer as follows: 
First Defense 
This Court lacks jurisdiction over the subject matter of the 
counterclaims. 
Second Defense 
The counterclaims fail to state a claim against plaintiff upon 
which relief can be granted. 
Third Defense 
Defendants have failed to exhaust their administrative and 
contract remedies. 
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Fourth Defense 
Defendants have failed to join an er party, namely, 
the United States of America. 
Fifth Defense 
Plaintiff realleges paragraphs 5 through 31 of the complaint. 
Sixth Defense 
Plaintiff pleads as follows with respect to the following numbered 
allegations of the counterclaims: 
1. Plaintiff admits the allegations of the substance of paragraphs 
5 and 14 of the complaint, alleges that all progress payments required 


to be made have been made, denies the remainder of the allegations and 
refers to contract Nos. FMB-104 and MA/MSB-8. 

2. Plaintiff admits that changes in contract work were made 
during construction in accordance with the contracts and denies the 


remainder of the allegations. 

3 Denied. 

4. Plaintiff admits that four ships have been delivered to Grace 
and denies the remainder of the allegations. 

. Denied. 
. Denied. 
. Admitted. 
. Denied. 
. Denied. 
. Denied. 
. Denied. 
. Denied. 

WHEREFORE, plaintiff prays that the Court, in addition to 
granting the relief requested by the complaint, dismiss defendants* 
first and second counterclaims, with costs. : 

Odell Kominers _ 
J. Alton Boyer — 
Michael Joseph | 


Of Counsel: 
ROBERT C. ALSOP 


x * 
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QUESTIONS PRESENTED 


1. Whether a controversy concerning the adequacy of 
banana stowage capacity in ships built by appellants for 
appellee is subject to administrative disputes procedure 
under a disputes clause which provides that ‘‘[a]ny action, 
omission, direction, decision or determination’’ of the par- 
ties under the contracts in question may be the subject of 
a dispute—where the controversy involves disputed actions, 
omissions, directions and determinations of the parties 
with respect to what capacity was promised, what author- 
ized departures were made from the original plans, what 
capacity was delivered, and whether or not any deficiency 
can now be cured. 


2. Whether the court below should have stayed its pro- 
ceedings on a claim which was, and still is, in active ad- 
ministrative litigation—where the representative of the 
administrative agency charged with the duty to make initial 
determinations of disputes had expressly determined that 
he had jurisdiction under the disputes clause to hear and 
determine the dispute, and where appellee had failed to 
exhaust its administrative remedies with respect to that 
determination of jurisdiction. 


3. Whether the court below properly denied appellants’ 
motion for stay of court proceedings without setting forth 
the findings of fact and conclusions of law that constituted 
the basis of its action, as required by Fed. R. Civ. P. 52(a). 
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BETHLEHEM STEEL Corporation and BETHLEHEM STEEL 
Company, Appellants, 


v. 
Grace Liz Inc., Appellee. 


Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellee Grace Line Inc. (‘‘Grace’’) commenced this 
breach of contract action against appellants Bethlehem 
Steel Corporation and Bethlehem Steel Company (‘‘Bethle- 
hem’’) on February 2, 1966.1 The jurisdiction of the Dis- 


1 The United States was named a defendant in the complaint but was, on 
its motion, dismissed from the action on May 10, 1966. 
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trict Court rested upon D.C. Code § 11-521 (Supp. V, 1966) 
and 28 U.S.C. §§ 1331 and 1332 ede 


moe December a Lone Bethlehe 


acked jurisdiction of the subject matter of the complaint. 
Subsequently, Bethlehem changed its motion into, and 
Grace and the District Court treated it as, a motion to stay 
the action pending completion of the administrative pro- 
ceedings then being carried on in accordance with the dis- 
putes clauses. On April 17, 1967, the District Court, with 
the acquiescence of Grace, granted a stay with respect to 
two of the disputes which were set forth in the complaint. 
However, with respect to a third dispute whose stay was 
opposed by Grace, the District Court refused a stay On 
May 1, 1967, Bethlehem filed a notice of appeal from that 
portion of the order entered April 17, 1967, which denied 


the stay. 
This Court has jurisdiction of this appeal under 25 
U.S.C. §1292(a)(1) (1964). 


STATEMENT OF THE CASE 
1. Introduction 


This litigation involves three disputes arising out of 
Bethlehem’s performance .of two shipbuilding contracts. 
The contracts are construction differential subsidy con- 
tracts entered into pursuant to the Merchant Marine Act 
of 1936, Tit. V, as amended, 46 U.S.C. §§ 1151-61 (1964), 
among the purchaser (Grace), the contractor (Bethlehem), 
and the United States acting through the Maritime Admin- 


istration (MarAd). Wath respect to each of the four ves- 
sels built under the contracts, Grace clans ethle- 
hem’s performance was deficient in three respects (JA 3-9): 


1. Bethlehem was late in delivering the ships and is 
liable for liquidated delay damages; 
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2. Bethlehem provided deficient salt water sea valves and 
related equipment in each ship and is liable for compensa- 
tory damages; and 


3. Bethlehem provided less banana stowage capacity in 
each ship than the contracts called for and is liable for 
compensatory damages. 


Hach of those claims is presently pending before the 


Maritime Administration, the agency designated _in each 
contract _to resolve al j 


tracts. The facts which ton the basis of each of those 
disputes now pending before MarAd are identical to the 
facts which form the basis of the claims stated in the com- 
plaint below. 


2. The Contracts 


The two contracts in question were entered into on Feb- 
ruary 26, 1960, and February 1, 1962. They are substan- 
tially identical. (The first contract is at JA 17.) Each 
called for the construction by Bethlehem of cargo and pas- 
senger ships according to complex and voluminous plans 
and specifications. 


Each contract established delivery dates for the ships 
and provided for extending those delivery dates if con- 
struction was delayed by causes beyond the control of the 
shipyard (Bethlehem). Liquidated damages were provided 
for unexcused delays. (JA 19, 23, 41-42.) 


The contracts required elaborate inspections and trials 
of the ships and established the procedures for a ‘‘final 
guarantee survey’’ of the vessels after their delivery, and 
set forth guaranty provisions. Under those guaranty pro- 
visions, Bethlehem is obligated to correct (or to reimburse 
Grace for correcting) any defects or deficiencies appearing 
in the vessels within a stated time period that are deter- 


mined—by—MarAd—to_he Rethlehem’s responsibility. (JA 
46, 47, 48-50.) 
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Each contract contains a broad disputes clause (Article 
36 of the General Provisions, JA 78-79). That clause 
vides that all disputes arising under the contract are to 

in very broad terms. Article 36 of each contract provides, 


in pertinent part: 


“Article 36. Dispures.—Any action, omission, direc- 
tion, decision or determination of the Board, the Owner 
or the Contractor under this contract may be the sub- 
ject of a dispute. Anv di isi i 

which j j e 
arties to this contract, shall be decided bv the Chi 
mail or- otherwise furnish a copy thereof to the Con- 
tractor and to the Owner, which decision shall be final 
and conclusive and shall bind all parties to this con- 
tract unless within thirty (30) days from the date of 
receipt of such copy the Contractor or the Owner ap- 
peals from said decision by mailing or otherwise fur- 
nishing said Chief, Office of Ship Construction, a writ- 

ten appeal addressed to the Board.”’ 


3. The Disputes 


Each of the controversies set forth in the complaint—the 
disputes now pending before MarAd—arose in the perform- 
ance of these two contracts. For brevity, we refer to them 
as (a) the delay dispute; (b) the salt water sea valve dis- 
pute; and (c) the banana capacity dispute. 


(a) The delay dispute 


Bach ship was delivered later than the date originally 
set forth in the contracts as its contemplated delivery date. 
Pursuant 


delavs were On ome eves mob reve (JA 85-88.) 
To the extent that such an extension is granted, it will fore- 
close Grace from claiming liquidated damages on account 


5 


of unexcused delays in delivery of the ships. The Chief, 
Division of estar (part of the cic of Ship g 


and denied it i in part, (JA 89-91.) Both Grace aaa Beth. 
lehem have taken exception from that Coe EOE ee 


rules of practice. Court proceedings on this delay dis- 
pute have been stayed pending completion of the adminis- 
trative procedures required by the contracts. (Count 3, 
JA 204-05.)? 


(b) Pie /seit water see valve arcie a qf pbass Van? Yan poly 


At the time of delivery of each ship wide 4, eee 
June 14, 1963, September 23, 1963, and April 7, 1964) and 
again six months thereafter, Grace compiled and presented 
to Bethlehem and MarAd lists of claimed defects or defi- 
ciencies in the material or workmanship of the completed 
ships. (E.g., Exhibit A to the Affidavit of Michael Joseph 
in Opposition to Defendant’s Motion to Dismiss Without 
Prejudice; Exhibit N to Affidavit of Francis T. Greene. 
See JA 131-32, 196-97.) Grace listed a few salt water sea 
valves on those deficiency lists, and Bethlehem repaired or 
replaced them. No dispute concerning the sea valves, their 
adequacy, or the adequacy of Bethlehem’s repairs and re- 
Blgcoment of soa valves aresc unt Ecbmuert a Leb cats 

o years after delivery o j 
its complaint. . Shortly after receiving the complaint, Beth- 
lehem submitted the sea valve claims to MarAd, requesting 
their administrative determination in accordance with the 
disputes clause of the contracts (JA 94-103). MarAd’s@ 
Chief, Office of Ship Construction (‘‘Chief, O.S.C.”’) has 

a SE TLS at . cares 


2The dispute concerns only the first three ships. With respect to the 
fourth ship, which was also delayed, Bethlehem has not sought a time exten- 
sion but has answered in the court below that no liquidated damages are now 
due or payable. (JA 205, 207.) 
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or deficiency with respect to sea valves. Grace has taken 
exceptions from that decision, and the dispute is being ac- 
tively litigated before MarAd. Resampnceriieecacd the 
sea_yalye dispute have also been stayed (Count 0, JA 
204-05). 


(c) The banana capacity dispute : = 


The third dispute—the only one with respect to which 
the District 
the cubic capacities of the ships’ refrigerated banana holds 
(the ‘‘banana reefers”). AS construction progressed on 
the first of the four ships, it became apparent that the com- 
pleted ship would contain less banana stowage capacity than 
the ATT es Lad OLLebaase esa Comal banana reefers of 
each ship were constructed and equipped precisely in ac- 
cordance with drawings, purchase order specifications, and 
other changes expressly approved by Grace* However, 
Grace claime j i 
oar ion.””.as t itv (JA 132). Grace 
did_not_el n_thi r 


fuxther. In response to Grace’s statementof wet ODPD 
question’? in its deficiency test the arAd Guaranty Survey 


Board stated (JA 197): 


The remaining three ships were completed pursuant to the 
same drawings, purchase order specifications, etc., and 
Grace did not request any changes. However, upon: deliv- 
ery of each ship, Grace repeated the same “‘open question,”’ 
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and MarAd’s Guaranty Survey Board made the same reply 
quoted above (JA 135, 138, 141, 95-96). 


acity was not raised again by 


of the last ship. Then, on Nov 

Bethlehem by letter that it claime 

48.000 cubic ‘A 100-02). Bethlehem re- 
plied, denying any deficiency and suggesting that the ma 

be discussed (JA 103). Grace did not respond to tha’ 

suggestion, but remained silent until February 2, 1966 
when it filed its complaint in this action seeking damages 
with respect to that third dispute. 


thlehem promptly submitted the banan i is- 
pute to MarAd in ordance wi is 
the contract (JA 94-103). Thereafter, in a series of memo- 
randa, letters and other documents submitted by Grace and 
Bethlehem over a period from March 9, 1966, through Feb- 
ruary 2, 1967, the parties submitted their evidence and con- 
tentions on this dispute to the Chief, O.S.:C. (JA 94-103, 


105-11, 148-65, 167-92, 194-95). 


. Bethlehem has submitted 
copies of additional documents to the Chief, 0.S.C., in re- 
sponse to his request, and MarAd representatives have re- 
cently (since the decision of the court below) conducted an 
on-site inspection of one of the four sister ships. JDhe 
banana capacity dispute is thus in active litigation in 
7, 

4. MarAd’s Jurisdiction Over the Disputes 
Grace included all three disputes in its complaint in this 
action, but has always acknowledged that the late delivery 
dispute is subject to determination by MarAd under the 
disputes clause of the contracts. Grace at first opposed 
the application of the disputes clause to, and MarAd’s 
jurisdiction over, both the sea valve and banana capacity 
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disputes (JA 148-50). And in the series of letters and 
memoranda by which Grace and Bethlehem submitted the 
merits of the sea valve and banana capacity disputes to the 
Chief, O.S.C., Grace opposed and Bethlehem supported 
the MarAd jurisdiction (JA 153-65, 167-68). The Chief, 
=. express]. ed (JA 166) and later reaffirmed hi 
j JA are subject to the dis- 
putes clause and therefore subject to the MarAd jurisdic- 
tion. 


Grace subsequently acknowledged MarAd’s jurisdiction 
over the sea valve dispute but has continued to oppose 
MarAd’s jurisdiction over the banana capacity dispute. 


5. The Memorandum and Order of the District Court 


On April 11, 1967, after oral argument on Bethlehem’s 
motion to stay the court proceedings on the banana capacity 
dispute until completion of all administrative procedures, 
the District Court issued the following memorandum opin- 


ion: 
e Che ts 4 = re a J 
he claim of int} od i g nd 


‘*Accordingly, the defendants’ motion originally en- 
titled ‘Motion to Dismiss without Prejudice’ and sub- 
sequently treated as a motion to stay will be denied. 

“Counsel for plaintiff will submit an appropriate 
order.”’ 


The District Court’s subsequent Order did not elaborate 
on the facts or conclusions of law supporting its denial of 
the stay, but merely concluded: 


“The Court having concluded as a matter of law 
that the matters set forth in counts 1 and 2 of the 
complaint are not subject to the ‘disputes clause’ of 
the contracts in suit or to administrative proceedings 
thereunder; it is this 17th day of April, 1967 hereby 
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“‘OrvErep that defendants’ motion, as modified in the 
manner described, is granted insofar as it relates to 
counts 3 [delay dispute] and 5 [sea valve dispute] of 
the complaint and is denied insofar as it relates to 
counts 1 and 2 [banana capacity dispute] of the com- 
plaint.”’ 


STATUTES AND REGULATIONS INVOLVED 


No statutes, treaties, or regulations are involved. Rule 
52(a) of the Federal Rules of Civil Procedure is involved: 


“‘Hrrect. In all actions tried upon the facts pane 
a jury or with an advisory jury, the court shg 
facts specially and qwatc separately 


R e 58; and in orang or refusing SESS 
injunctions the court shall similarly set forth the find- 
ings of fact and conclusions of law which constitute the 
enous, oF Be sehion: equests for fn rae: 


gs of a master, to the extent that the soomrt t adopts 
them, shall be considered as the findings of the court. 
If an opinion or memorandum of decision is filed, it will 
be sufficient if the findings of fact and conclusions of 
law appear therein. Findings of fact and conclusions 
of law are unnecessary on decisions of motions under 
Rules 12 or 56 or any other motion except as provided 
in Rule 41(b).”’ 


STATEMENT OF POINTS 


1. The District Court erred in holding that the banana 
capacity dispute is not subject to the disputes clause of the 
contracts in suit. 


2. It was error for the District Court to rule on the ap- 
plicability of the disputes clause before plaintiff-appellee 
had exhausted its administrative remedies. 


3. It was error for the District Court to deny appellants’ 
motion for stay without setting forth findings of fact. 
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SUMMARY OF ARGUMENT 


1. The District Court’s holding that the banana capacity 
dispute is not subject to the disputes clause was erroneous 
because the plain language of the disputes clause encom- 
passes any and all disputes—whether of law or of fact— 
that may arise between the parties. The scope of the clause 
is defined by the words ‘‘Any action, omission, direction, 
decision or determination’? of the parties “under this con- 
tract may be j i ”? and the banana 
capacity dispute involves such actions, omissions, direc- 
tions, decisions and determinations. Indeed, the disputes 
clause of the contracts in suit was deliberately broadened 
by an amendment intended to incorporate disputes like the 
banana stowage capacity dispute, and there were sound 
policy reasons why this was done. 


2. It was error for the District Court to rule on the 
scope of the disputes clause, because MarAd’s representa- 
tive had already made an initial determination of that 
issue, and because Grace failed to exhaust its administra- 
tive remedies concerning that determination. The doctrine 
of exhaustion of administrative remedies applies in Gov- 
ernment contract cases and requires initial determination 
of jurisdictional issues by the agency whose jurisdiction is 
challenged. In this case, moreover, the reasons supporting 
the doctrine of exhaustion of administrative remedies are 
particularly applicable: administrative expertise both in 
evaluating facts and interpreting agency rules and prac- 
tice; uniformity of interpretation of the MarAd pro forma 
contract; and agency clarification of the questions, if any, 
that remain for judicial action. 


3. The denial of a request to stay an action at 55 isa 
denial of an interlocutory injunction. Fed. R. Civ. P. 52(a) 
thus required the District Court to set forth the findings of 
fact and conclusions of law which constituted the grounds 
for its refusal of Bethlehem’s motion for stay in this action 
at law. The District Court failed to set forth findings of 
fact and supporting conclusions of law in its memorandum 
and order, and that was error. 
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ARGUMENT 
Introduction 


It is settled beyond question that contract disputes 
clauses like the one at bar are valid and enforceable in 
both Government and private contracts, United States v. 
Wunderlich, 342 U.S. 98, 99 (1951), and that the function 
of the courts in reviewing administrative findings pursuant 
to disputes clauses is confined to ‘‘an extremely limited 
review of the administrative decision ....’’ United States 
v. Carlo Bianchi & Co., 373 U.S. 709, 713 (1963). See also 
United States v. Moorman, 338 U.S. 457 (1950). If, then, 
the banana capacity dispute lies within the scope of the 
disputes clause (as Grace concedes the delay and sea valve 
disputes do), court proceedings must be stayed until the 
administrative disputes procedure is completed, and any 
subsequent court proceedings must be restricted to a review 
of the administrative decision based upon the record of the 
administrative proceedings. United States v. Joseph A. 
Holpuch Co., 328 U.S. 234 (1946). 


L THE DISTRICT COURT ERRED IN HOLDING THAT THE 
BANANA CAPACITY DISPUTE IS NOT SUBJECT TO THE 
DISPUTES CLAUSE OF THE CONTRACTS IN SUIT. 

Article 36 is the disputes clause of the contracts involved 
in this action. The scope of that disputes clause is deter- 
mined by the definition or enumeration of those matters 
which ‘‘may be the subject of a dispute”’ as set forth by 
the first sentence, which provides as follows: 

“Any action, omission, direction, decision or de- 
termination of the Board [Board of MarAd], the 
Owner [Grace] or the Contractor [Bethlehem] under 
this contract may be the subject of a dispute.’’ 


Article 36 then continues: 


“Any dispute arising under this contract which is 
not disposed of by agreement by the parties to this 
contract, shall be decided by the Chief, Office of Ship 
Construction, of the Maritime Administration ... .” 


Ps 
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The disputes clause further provides that appeals from 
determinations of the Chief, O.S.C., may be taken to the 
MarAd Board and that, absent fraud or total lack of 
evidence, t ination shall be final as to 


facts and subj i as to matters of law. 


(JA 78-79.) 


If any meaning is to be given to the first sentence 
of the disputes clause, it is clear that the banana capac- 
ity dispute comes within the scope of the disputes clause. 
And, of course, meaning must be given to the first sen- 
tence, as we point out hereafter. The first sentence of 
the clause defines those matters that ‘‘under this con- 
tract may be the subject of a dispute.’’ The phrase in 


the next sentence—“‘[a]ny dispute arisi 


contract ’’—obviously was—imtended to include any matter 
Srumerated iy that irst_santence. As appears from the 

seussion below, the banana capacity dispute involves 
numerous contested actions, omissions, and decisions of 


the parties and the Board (or MarAd) of the precise type 
enumerated and defined in the first sentence. 


In the banana dispute, the parties disagree about the 
effect upon the contractmal requirement for banana stow. 
e capacity of MarAd’s failure affirmatively to approv 
Bethlehem’s preliminary estimate of cubic capacity (JA 
96-97, 183-86)—a failure which may be an ‘‘omission .. . 
of the Board.’’? The parties disagree about the amount of 
banana capacity actually delivered in each ship; it is 
Bethlehem’s contention before MarAd that each ship con- 
tains substantially more space than indicated by the final 
capacity plan (JA 107-08, 179, 186-88). That disagree- 
ment Aavolres coleuatiors sn the final _capacityplan_ap- 
proved by —an ‘‘action ... of the ra”? (JA 
eee 
a ‘‘determination of . . . the Owner [Grace]’’—and as so 
modified are not concurred in by Bethlehem (JA 107-08). 
The parties disagree about the extent to which any dif- 
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ference between the originally estimated and actually de- 
livered space can be accounted for by developments or 
authorized departures during construction, and the parties 
disagree as to whether such developments and departures 
were made at the direction, and with the knowledge and 
understanding, of Grace (JA 106-11, 180-83). This dis- 
agreement involves ‘‘direction[s] ... of . . . the Owner.” 
Grace complains of Bethlehem’s failure to apprise Grace 
of the effects of any changes (JA 180-83), a disagreement 
allegedly concerning an ‘‘omission ... of . . . the Con- 
tractor [Bethlehem].”’ ‘The parties also disagree as to 
the applicability of the guaranty provisions of the con- 
tracts (JA 94, 156-58, 188-89). This disagreement in- 
volves, among other things, a ‘‘determination of the Board”’ 
(through its representative, the Guaranty Survey Board 
of MarAd) that Grace’s statement of ‘‘an open question”’ 
regarding banana capacity is not a ‘‘deficiency in work- 
manship or material as defined by Article 14 of the sub- 
ject contract.”” (JA 197.) 


Thus, one need only apply the plain meaning of “‘dis- 
pute’? as defined by the first sentence of the disputes 
clause to see that the banana capacity controversy clearly 
falls within the scope of the disputes clause. The in- 
troductory sentence in Article 36 enumerates the matters 
that may be the subjects of a dispute ‘‘under this con- 
tract,’? and thus defines the immediately following phrase 
“arising under this contract’? appearing in the second 
sentence. The words of that enumeration—‘“action, omis- 
sion, direction, decision or determination’’—parallel the 
words used in other articles throughout the contracts. 


Article 3, for example, provides in part that whenever 
there is a question as to any conflict or discrepancy be- 
tween the contract and specifications themselves, ‘‘specific 
directions, approved by the Board, shall be given in 
writing by the Owner to the Contractor and the Con- 
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tractor shall comply with such directions.’? (JA 38.)* 
Article 4(a) provides that the contractor must apply to 
the owner for approval of departures from plans and 
specifications, and further provides, ‘‘The Owner shall 
advise the Contractor in writing of its decision on the 
Contractor’s request, as approved by the Board.’’ (JA 
38.) Article 4(b) provides (JA 39) that the owner: 
‘‘with the approval or authorization of the Board, 
may direct any change in the Plans and Specifica- 
tions effecting a deduction from or an addition to the 
contract work set out therein within the general scope 
thereof; provided, however, if a directed change in 
the Plans and Specifications affects a specific guarantee 
set out in the Specifications or in the Special Pro- 
visions and such effect is noted by the Contractor in 
its estimate of the change the guarantee will be modi- 
fied to the extent determined by the Board.’’ 


Article 5(b), regarding extension of delivery dates, simi- 
larly provides that ‘‘the Board shall determine the num- 
ber of days’’ of extension, and Article 5(c) provides 
that this ‘‘determination’’ shall be postponed until the 
ship has been delivered. (JA 41-42.) With respect to 
approval of working plans, Article 9(c) requires that, as 
the contractor submits plans, the owner and MarAd “shall 
promptly take appropriate action.’’ (JA 45.) Article 14(b) 
provides that, during the guaranty period, ‘‘The responsi- 
bility of the Contractor for defective workmanship, de- 
fective material or damages pursuant to this Article 14 
shall be determined by the Owner.’’ (JA 49.) 


Thus it is apparent that the first sentence was intended 
to encompass, as disputes determinable under the clause, 
all disputes relating to any of the actions, omissions, di- 
rections, decisions or determinations contemplated by other 
sections of the contracts. Indeed, running thro 

$ ious intent t! is- 


contracte-is—the—ohvious intent that every matter of di 
agreement that might arise and remain d 


4 Emphasis added throughout this paragraph. 
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persiste 


determined according to the procedures establi 
ticle 36. 


The scope of the disputes procedure under the con- 
tracts in question is far broader than that under standard 
government contract disputes clauses. The standard clause 
restricts di those involving ‘ j Le 
The ¢ 


disputes _of questions of law —as—well_(seo—Anpendix A).° 


5 Appellee’s reliance on United States v. Utah Construction § Mining Co., 
384 U.S. 394 (1966), in the court below is thus misplaced. In that case the 
Supreme Court held that the ‘‘arising under’’ phrase in the old standard dis- 
putes clause of the contract there in suit did not require submission to the 
contracting officer of claims for breach—ic., i i t 
itaelf_di 4 justi ani 


be determined by a representative of MarAd, such as the 
Guaranty Survey Board, ani at, i the disagreement 
it sho Thatter of dispu 


That holding is inapposite in the present litigation for two reasons: first, 
the old standard disputes clause interpreted in Utah Construction did not con- 
tain any language similar to the first sentence of the disputes clauses in the 
present contracts—ic., language defining broadly the meaning of ‘‘dispute’’ 
(see Appendix A); second, with respect to each of the disputes in the present 
case, the contracts in suit—unlike those before the court in Utah Construction 
—do establish adjusting mechanisms in other provisions. 


cle 14 contracts in question provides 

nism with respect to_th capacity dis} icle 14 ij 

clause. It provides, among other things, that if MarAd’s Guaranty Survey 
Board finds any deficiency in workmanship or material, the deficiency shall be 
made good either by Bethlehem or at Bethlehem’s expense. Such adjustment 
is, moreover, in lieu of consequential damages. There has not yet been any 
determination (1) what the promised banana reefer capacity was; (2) what 
the actual delivered capacity is; or (3) whether any undercapacity can be 
remedied by alteration of the vessels or their equipment. To the extent that 
any undercapacity can be remedied by such alterations, the guaranty clause 
provides an adjusting mechanism. 

Accordingly, even if the first sentence of the disputes clause were ignored. 
and a traditional interpretation of ‘‘arising under’’ were applied, the banana 
reefer dispute must be held to be within the scope of the disputes clause, since 
other provisions of the contracts provide adjustment mechanisms. 


6 Enlarging the disputes clause to include questions of law is particularly 
significant with respect to MarAd’s authority initially to resolve any questions 
of law involved in determining its own jurisdiction. (See Part Il, infra.) 
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That enlargement was deliberate, as the history of MarAd 
construction differential subsidy contracts shows quite 
clearly. 


At_one time, the MarAd ship construction contracts 
f ° 


contained a standard ‘“ et?? di: 

But three years befor ion of the first _con- 
the Federal Maritime Board) notified the associations of 
shipbuilders and shipowners of which Bethlehem and 
Grace were members, respectively, that revisions to the 
pro forma MarAd construction contract were contemplated 
and asked for comments. After receiving comments, Mar- 
Ad’s General Counsel informed the Shipbuilders Council 
of America in mid-1958 of the specific changes that were 
proposed. (JA 113-14.) Among those changes, the dis- 
putes clause (then Article 35) was to be amended by adding 
a first sentence which enumerated the subjects of dispute 
and by expanding the clause’s coverage to questions of law 
as well as of fact. (JA 123-24.) These suggested amend- 
ments were adopted in the final new MarAd contract forms 
with only insignificant language changes. (Compare JA 
78.) 


Thus, it is clear that MarAd and the shipowners and 
shipbuilders, including Grace and Bethlehem, were aware 
of the limited scope of the standard disputes clause as 
it had been interpreted by courts and administrative agen- 
cies up till then. (See Utah Construction, supra, 384 


US. at 40407.) Itis equally clear that by amending the 
MarAd cont i lause, MarAd and the shi ers 
i shipbuild inclading Jed 


and Bethlehem, int 


escape such limitations. The only other possible con- 


el i $_words and mad 
meaningless changes in the contract form. Such a con- 
cusion is not only absurd; it 1s contrary to basic con- 
tract law that every word in a contract be given meaning 
and effect. (See Restatement, Contracts § 236 (1932).) 


17 


There were, moreover, sound policy reasons for broaden- 
ing the disputes clause to cover all disputes of whatever 
nature. The contracts at bar were executed in 1960 and 
1962.__They are tripartite subsidized contracts authorized 
by_a statute first used In 1956. Under this new kind of 
contract, MarAd fulfills a role much like that of an arbi- 
trator.’ Ships are built by the contractor for, and title 


is transferred directly to, the private owner; MarAd’s main M ARID IN 


interest is supervisory, not proprietary.® 


Because it is an essentially disinterested party, MarAd 
is particularly well suited as an arbiter of all disputes 
under the type of contract involved here. The tripartite 
contracts at bar differ in that respect from the standard 
two-party Government contracts in which the Government 
has the role of owner and the contracting officer wears 
two hats—one as a real party in interest, and the other as 
judge of disputes between the Government and the con- 
tractor. In th ing offi i 


In _the contracts at bar the contracting officer is _ 
free to be objecti i and to render unifo 


ns.° 


7 Note, however, that proceedings even under the old standard disputes 
clause have been held ‘‘ closely analogous to arbitration.’’ Moran Towing § 
Transportation Co. v. United States, 290 F.2d 660, 662 (2d Cir. 1961). See 
also United States v. Hamden Co-operative Creamery Co., 297 F.2d 130, 133 
(2d Cir. 1961). 


8 Under the former type of contracts the contractor built the ships for 
MarAd, which took title to them and sold them to the private purchaser by a 
separate, companion sales contract. The private purchaser was party to the 
construction, contract for payment of the purchaser’s 25 per cent down pay- 
ment. 


9 It should also be pointed out that the rules of practice before the Mari- 
time Administration, set forth at 46 C.F.R. § 201 (1967), provide fully satis- 
factory procedural safeguards conforming to the Administrative Procedure 
Act, 60 Stat. 237 (1946), as amended, 5 U.S.C. §§ 1001-11 (1964), recodified 
as 5 U.S.C.A. §§ 551-59, 701-06, 1305, 3105, 3344, 5362, 7521 (1966). Thus, 
although ‘‘subnormal administrative procedures’? may be good reason to 
restrict the scope of the disputes clause in the standard contracts (see Mr. 
Justice Douglas’ dissent in Bianchi, supra, 373 U.S. at 719-22), no such reason 
applies in this case. 


Ad ware 
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Another reason for having broadened the disputes clause 
arose from the complexity of shipbuilding disputes. The 
degree of expertise required to understand highly technical 


etual iss valid determination based 
upon specialized evidence renders a court tral highly. 
inappropriate in a case such as this. 


The banana capacity dispute is a good example: it 
involves literally the entire history of the chief cargo 
carrying spaces of these ships, from design to delivery. 
Each of more than 300 final plans and purchase specifi- 
cations affects banana stowage capacity (JA 15-16). Each 
also affects other drawings and specifications, and there 
were many revisions of each (JA 15-16). Resolution of 
the factual issues in this dispute necessarily will involve, 
among other things, determination of the actual present 
banana stowage capacities, understanding of usage in the 
shipbuilding industry regarding approval of working plans, 
examination of factors involved in selection of equipment, 
and tracing of any consequential effects of each change 
upon other work in progress. (See JA 15-16, 106-11, 158.) 


MarAd is not only staffed with engineers and contract 
administrators expert in the shipbuilding industry, but 
it also has the unique advantage of having been a step- 
by-step participant in the construction of these very ships. 
The deficiency lists (after construction) and most of the 
drawings, specifications and other documents involved in 
the banana dispute were received by MarAd in the course 
of its administration of these contracts; and MarAd re- 
viewed a great number of them in detail. MarAd main- 

: od_e—fetd swe—in—the-Bathlol i 1 


during construction. Anticipating this, the parties could 
—and—did—e xpect expert resolution of this dispute -by 


MarAd. 


19 


IL IT WAS ERROR FOR THE DISTRICT COURT TO RULE ON THE 
APPLICABILITY OF THE DISPUTES CLAUSE BEFORE 
PLAINTIFF HAD EXHAUSTED ITS ADMINISTRATIVE 
REMEDIES. 


Even if the scope of the disputes clause were not clear, 
the scope of MarAd’s jurisdiction should be determined in 
the first instance by the Maritime Administration itself. 
As we have pointed out above, the disputes clause unde- 
niably covers disputes of law as well as disputes of fact— 
subject, of course, to the limitations upon finality imposed 
by the Wunderlich Act, 68 Stat. 81 (1954), 41 U.S.C. $§ 321 


and 322 (1964). Thus. cvenif the question of jurisdiction is 


urely legal question, it is for MarAd to he: 
st_ins inati 


by MarAd will be subject to ultimate court review. Indeed, 
the determination of the Chief, 0.S.C., that his office has 
jurisdiction to hear the banana stowage dispute is itself a 
“determination ... of the Board’’ within: the meaning of 
the disputes clause. Grace’s failure to exhaust the adminis- 


trative procedure for challenging MarAd’s jurisdiction is 
sufficient ground to bar its suit in the District Court. 


A. The Boards of Contract Appeals and the Courts Have Re- 
peatedly Applied the Exhaustion Doctrine to Jurisdictional 
Questions 


Jurisdictional issues have arisen a number of times in 
Government boards of contract appeals when there were 
controversies as to whether or not a disputes clause applied. 


Nhese boards Pave decided that jurisdictional questions 
inevitably require resolution of questions of fact and con- 
tractual interpretation, and that the boards i 

wallaiiuaied (> rasolsothacoraneetione, Pen LISCneTE 
DCAB No. PR-47, 65-1 BCA { 4779 (1965), the Government 
moved to dismiss the contractor’s appeal on the ground 


that the contractor’s claim was for breach of contract and 
therefore was not cognizable under the disputes clause. 
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The Board denied the Government’s motion, indicating its 
uncertainty over the precise nature of the claim, but saying: 


“...- it is recognized that the evidence brought out at 
a hearing may change the factual situation as alleged. 
And, it is certainly not unreasonable to hope that such 
additional information will also make more clear the 
exact nature of the claim and help to resolve what are 
now controverted matters of fact upon which the claim 
itself as well as the matter of jurisdiction necessarily 
turn.”” (Emphasis supplied) 


See also Charles C. Crane, IBCA No. 467-11-64, 65-1 BCA 
14759 (1965); Doyle € Russell, Inc., NASA BCA No. 51, 
65-2 BCA 4912 (1965). 


reme Court has lied the doctrine of exhaus- 


tion of administrative remedies in a nu i - 
ing attempts to challenge administrative jurisdiction in the 


urts before the completion o i The 
leading case in this area is Myers v. Bethlehem Shipbuild- 
ing Corp., 303 U.S. 41 (1938), in which Mr. Justice Brandeis 
restated: 


“*. . . the long settled rule of judicial administration 
that no one is entitled to judicial relief for a supposed 
or threatened injury until the prescribed administrative 
remedy has been exhausted. Th = 


diy acted on in cases whete-as-here- the contention is 
made that the administrative body lacked er 
esubyecrmalter.”” Td. ak HSI. (Wootnoves omitted) 
(Emphasis supplied) 


In Macauley v. Waterman S.S. Corp., 327 U.S. 540 (1946), 
Waterman had sued in the United States District Court for 
the District of Columbia to enjoin renegotiation proceedings 
involving certain war contracts. The jurisdictional issue 
hinged on whether, for purposes of the Renegotiation Act, 
these contracts had been made ‘‘with”’ the Maritime Com- 
mission or, as Waterman contended, with the British 
Ministry of War Transport. The District Court dismissed 
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plaintiff’s complaint for failure to exhaust administrative 
remedies. This Court reversed, reaching the merits of the 
jurisdictional controversy, Waterman S.S. Corp. v. Land, 
80 U.S. App. D.C. 167, 151 F.2d 292 (1945). The Supreme 
Court reversed unanimously, on the ground that plaintiff 
had failed to exhaust its administrative remedies, conclud- 
ing (327 U.S. at 544-45): 


‘In order to grant the injunction sought the District 
Court would have to decide this issue [whether the 
contracts are subject to the act] in the first instance. 
Whether it ever can do so or not, it cannot now decide 
questions of coverage when the administrative agencies 
authorized to do so have not yet made their determina- 
tion. Here, just as in the Myers case, the admimistra- 
tive process, far from being exhausted, had hardly 
begun.’’ (Emphasis supplied) 


In Arkansas Power & Light Co. v. FPC, 81 U.S. App. 
D.C. 178, 156 F. 2d 821 (1946), this Court had reversed a 
lower court order of dismissal for failure to exhaust admin- 
istrative remedies and had ruled on the merits of the juris- 
dictional question indicating that ‘‘only the purely legal 
problem’? was at issue—‘‘only the search for the proper 
lodgment of the power of control.”’ 156 F. 2d at 828. The 
Supreme Court, however, reversed per curiam, 330 U.S. 802 
(1947), on the ground that plaintiff had failed to exhaust 
its administrative remedies. See also Otis & Co. v. National 
Ass’n. of Securities Dealers, 84 F. Supp. 395 (D.D.C. 1949) 
(dismissing for failure to exhaust), reversed sub nom. 
Otis & Co. v. SEC, 85 U.S. App. D.C. 122, 176 F. 2d 34 
(1949), reversed per curiam, 338 U.S. 843 (1949). 


Since Myers, Macauley and Arkansas Power & Light, 
this Court has relied on the exhaustion doctrine to set aside 
attacks upon administrative jurisdiction in a number of 
widely differing circumstances. In Camp v. Herzog, 88 
U.S. App. D.C. 373, 190 F. 2d 605 (1951), plaintiff sought 
to forestall a disciplinary hearing by the NLRB on the 
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ground that the Board had no jurisdiction to undertake 
such proceedings. A panel of this Court, in a unanimous 
decision, ruled (88 U.S. App. D.C. at 374; 190 F. 2d at 
606) : 
‘“Whether the Board inherently possesses the requisite 
authority to discipline those who practice before it or 
possesses such authority as a necessary incident to the 
powers conferred upon it by its governing statute is a 
question which should be answered by the Board in the 
first instance.’’ 


That decision was followed in Schwebel v. Orrick, 102 U.S. 
App. D.C. 210, 251 F. 2d 919 (per curiam), cert. denied, 356 
U.S. 927 (1958), in which this Court indicated that the Dis- 
trict Court should not have ruled on the scope of the 
SEC’s authority. National Enforcement Comm/’n. v. Slim 
Olsen Inc., 95 U.S. App. D.C. 218, 221 F. 2d 92 (1955), 
involved not only an attack upon administrative jurisdic- 
tion, but also an issue as to the adequacy of the available 
administrative remedy. Nevertheless, this Court ordered 
plaintiff’s complaint dismissed, holding (95 U.S. App. D.C. 
at 220; 221 F. 2d at 94) that ‘‘proper appellate practice re- 
quires that even this initial question as to jurisdiction be 
considered first by the tribunal affected.”? See also 
National Lawyers Guild v. Brownell, 96 U.S. App. D.C. 
252, 225 F. 2d 552 (1955), cert. denied, 351 U.S. 927 (1956) ; 
National Council of Soviet-American Friendship v. 
Brownell, 100 U.S. App. D.C. 116, 243 F. 2d 222 (1957); 
Association of Lithuanian Workers v. Brownell, 101 U.S. 
App. D.C. 73, 247 F. 2d 64, vacated as moot, 355 U.S. 23 
(1957) ; Alaska Airlines, Inc. v. Pan American World Air- 
ways, Inc., 116 U.S. App. D.C. 128, 321 F. 2d 394 (1963). 


Decisions from other courts of appeals are in line with 
the rule in this jurisdiction. In Gates v. Woods, 169 F. 2d 
440 (4th Cir. 1948), the court held that: 


‘‘The rule as to the exhaustion of administrative 
remedies applies just as forceably when, as here, the 
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lacked jurisdiction over the subject-matter.’’ Id. at 
443. 


See also Somma v. United States, 283 F. 2d 149 (3d Cir. 
1960). In the recent Fifth Circuit case of J. M. Huber 
Corp. v. Denman, 367 F. 2d 104 (1966), a private suit involv- 
ing a natural gas lease, plaintiff contended that the FPC 
had jurisdiction to determine the ‘‘market price’’ of the 
gas. The question of the FPC’s jurisdiction to make such 
a determination was seriously controverted. The Court 
ruled that proceedings should be stayed pending a determi- 
nation by the FPC (367 F. 2d at 111, 112): 


‘‘(T]he FPC urges that since it is arguable that the 
matter is within its jurisdiction both the question of 
jurisdiction and, if it exists, the appropriateness of 
the exercise of such power, are matters for primary 


jurisdiction referral to the FPC for initial decisions. 


[ contention is made that the administrative agency 


aes find ourselves in substantial agreement with the 


“[TJhere is really nothing startling about submitting 
to an agency for initial decision the question of its own 
jurisdiction. That this ultimately is a question of law, 
probably one of statutory construction, is not fatal. 


‘No the contrary, justification for judicial deferral of 
the jurisdictional question for initial resolution by an 
agency is even stronger than for a non-jurisdictional 
question.’? (Emphasis in original) 


In Huber, the Fifth Circuit relied heavily upon San Diego 
Bldg. Trades Council v. Garman, 359 U.S. 236, 245 (1959). 
See also, e.g., Liner v. Jafco Inc., 375 U.S. 301, 306, 309-10 
(1964). 


The Huber decision was said by the Fifth Cirenit to rest 
oy_the principle of ‘‘primary jurisdiction”? The distinc 


tion between the doctri i jurisdicti ex- 
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haustion of administrative remedies er_ been a par- 
icularly satisfactory one; either doctrine could be applied 
to the case at bar. Compare 3 Davis, Administrative Law 
Treatise §19.01, p. 2 (1958), with Jaffe, Judicial Control 
of Administrative Action 121 (1965). This Court has 
recently noted that the two doctrines are supported by the 
same rationale and that the disposition of a case involving 
the_need for agency expertise uniformity of application, 

ipeness iw: ess of which 
“‘rubric’’ governed its analysis. Sohm v. Fowler, 124 U.S. 
App. D.C. 382, 386, 365 F. 2d 915, 919 n. 10 (1966). 


The most important statements of the principle of 
primary jurisdiction are found in the Supreme Court’s 
opinions in the Far East and Isbrandtsen cases. In Far 
East Conference v. United States, 342 U.S. 570 (1952), a 
civil antitrust action, the defendant moved for dismissal 
contending that the Federal Maritime Board should be 
given the opportunity to rule on the legality of a dual-rate 


agreement among shippers before resort to the courts was 
had. The Government argued that the Board had no au- 
thority to approve such an agreement. The Supreme Court 
ruled that initial reference to the Board was required, stat- 
ing its reason for dismissal succinctly (342 U.S. at 574-75) : 


‘Uniformity and consistency in the regulation of busi- 
ness entrusted to a particular agency are secured, and 
the limited functions of review by the judiciary are 
more rationally exercised, by preliminary resort for 
ascertaining and interpreting the circumstances under- 
lying legal issues to agencies that are better equipped 
than courts by specialization, by insight gained 
through experience, and by more flexible procedure.’ 


On reference to the Board, the dual-rate system was ap- 
proved. Its legality was once again attacked by the Gover- 
ment in the district court. When the case reached the 
Supreme Court again, the system was held unlawful de- 
spite the Board’s approval. Even though more than six 
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years had passed before the case was heard on the merits 
in the Supreme Court, the Court expressly approved the 
deferral of judicial decision until the appropriate agency 
had been given the opportunity to rule: 


Se ..- The holding that the ‘Board had 
primary sdiction, i in short, was a device to prepare 
the way, if the litigation should take its ultimate course, 
for a more informed and precise determination by the 
Court of the scope and meaning of the statute as ap- 
plied to those particular cireumstances.’’ Federal 
M rea Board v. Isbranadtsen Co., 356 U.S. 481, 498-99 
(1958). 


B. The Reasons for Requiring Exhaustion of Administrative 
Remedies Are Particularly Well Met by This Case 


The cases involving the exhaustion and prima 
tion doctrines have_ty picall concerned stat Y 


e Ge Rae applies to Cosa cone dis- 
putes clauses. United States v. Joseph A. Holpuch Co., 
323 U.S. 284 (1946). Moreover, the MarAd pro forma 
contract at bar is part of a statutory scheme under which 
the United States participates in the construction of com- 
mercial vessels in American shipyards and generally con- 
cerns itself with national policy regarding the continuation 
and vitality of the American shipbuilding industry. See 
Merchant Marine Act of 1936, Tit. V, as amended, 46 
U.S.C. §§ 1151-61 (1964); 1966 Annual Report of the 
Maritime Administration 78-83. 


Analysis of the reasons for the exhaustion doctrine dem- 
onstrates the appropriateness of applying that doctrine to 
the jurisdictional issue in this case. In the recent case of 
Sohm v. Fowler, 124 U.S. App. D.C. 382, 385-86, 365 F. 2d 
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915, 918-19 (1966), this Court spelled out the reasons for the 
exhaustion rule: 


1. An administrative agency has ‘‘specialized knowl- 
edge and experience’’ which aid in the resolution of 
complicated and technical issues of fact. 


2. The agency is ‘‘better equipped’’ to interpret its 
own regulations and practice. 


3. The agency should interpret and apply its own 
regulations in order to promote ‘‘uniformity’’ in 
“interpretation and application.’’ 


4. Initial agency consideration narrows the issues 
and clarifies the questions, if any, remaining for 
judicial action. 


All four of those reasons apply to the jurisdictional dis- 
pute before this Court. 


First, as pointed out supra, there are pending before 
MarAd a number of very complicated and technical issues 
of fact, the resolution of which may decide the juris- 
dictional question and certainly would assist in the judicial 
resolution of Grace’s claim if that should become necessary. 
This Court only last month commented upon the need for 
“‘ventilation’’ of factual issues ‘‘which would be helpful 
to the definition and resolution of the legal questions here 
involved.’? Smith v. Board of Commissioners, No. 20,746 
(June 23, 1967), slip opinion at 9. In that case the Court 
affirmed the lower court’s order of summary judgment for 
defendants and ruled that the doctrine of exhaustion 
controlled its decision. The Court remarked (slip opinion 
at 10): 


“‘What we have said . . . about the importance of 
facts . . . suggests that they have a way sometimes 
of defiling the purity of legal questions, and even of 
making constitutional issues not constitutional at all. 
They have not been unknown to make the issue, 
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constitutional or not, go away altogether. We do 
not infer that this is likely to happen here, but it 
is obviously one of the offices of the administra- 
tive hearing provided by Congress to exhaust these 
possibilities. The District Court could not identify 
—amuch less dispose of—the legal questions raised by 
the complaint without extensive evidentiary hearings 
and the making of many findings of fact. Where 
this task has been committed to the administrative 
process in the first instance, courts do not ordinarily 
insist upon doing this job themselves.”’ 


Surely the facts at issue here—the exact size of banana 
stowage space aboard ships, the extent to which these 
spaces may be increased, etc.—are if anything more suita- 
hle_for expert fact-finding than the questions presented 
in the Smith case, which involved merely controverted 
allegations as to the conduct of welfare officials. See also 
Industrial Union Department, AFL-CIO v. Barber-Coleman 
Co., 121 U.S. App. D.C. 175, 177-78, 348 F.2d 787, 789-90 


(1965). 


to MarAd’s qualifications to interpret the pro forma 


tract, MarAd itself drafted and issued the contract. 


ig not negotiated _by the parties each time it is employed, 
but_rather is set forth by MarAd—ss—e—form—ef-regula- 
tion by MarAd of the contractual relations between ship- 
builders and shipowners. See 1966 Annual Report of 
the Maritime Administration 73. MarAd, as the agency 
which evaluates and decides upon the contract language 
suggeste uilders, is obviously 
uniquely qualified to interpret ee language. More- 
over, MarAd is uniquely well qu to consider, and 
does consider, implications of the oe forma contract 
language upon the Government’s overall responsibility 
for national maritime policy. A court-imposed interpre- 
tation that might cause shipyards to refuse to bid, or 
might increase the subsidy requirements of the Govern- 
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ment, would be a serious implication which MarAd should 
be allowed to evaluate. 


Because this contract is used throughout the industry, 
man j vill_b i jonwide. On June 
1966, MarAd was administering contracts covering. con- 
struction of 44 subsidized ships. 1966 Annual Report of 
the Maritime Administration 44. Disputes of many kinds 
are certain to arise from those contracts. The mere 
possibility of conflicting interpretations of the disputes 
clause in different courts would create uncertainty that 
would affect every MarAd construction contract now in 
existence. The extent to =e this eeicoree ey would 
affect the national ma Y 2 3 


tion which MarAd is best_qu - 


Finally, we should like to point out that we know of 
no court decision holding that a court should proceed with 
litigation of a dispute that is contemporaneously in the 
process of administrative determination after a square 
determination by the administrative agency that it has 
jurisdiction of the dispute. Indeed, the teaching of the 
Supreme Court is directly contrary. 


In United States v. Anthony Grace & Sons, 384 U.S. 
424, 429-30 (1966), the Supreme Court held that the Court 
of Claims should stay its proceedings awaiting completion 
of the proceedings of the administrative tribunal: 


“Tt is true that this: Court has said on several 
he ill_n 


exhaust fhe administrative procedane iit is_shosm 
by_clear evidence that such procedure is ‘inadequate 
orunayailable. e€ ates v. Holpuch Co., supra, 
at 240; United States v. Blair, supra, at 736-737. It 
may be that the contracting officer, H. B. Zachry Co. 
v. United States, 170 Ct. Cl. 115, 344 F.2d 352, or 
the Board of Contract Appeals, Southeastern Oil 
Florida, Inc. v. United States, 127 Ct. Cl. 480, 115 
F. Supp. 198, so clearly reveals an unwillingness to 
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act and to comply with the administrative procedures 
in the contract that the contractor or supplier is justi- 
fied in concluding that those procedures have thereby 
become ‘unavailable.’ Similarly, there may be oc- 
casions when the lack of authority of either the con- 
tracting officer or the administrative appeals board 
is so apparent that the contractor or supplier may 
justifiably conclude that further administrative relief 
is ‘unavailable.’ But these circumstances are clearly 
the exceptions rather than the rule and the inadequacy 
or unavailability of administrative relief must clearly 
appear before a party is permitted to circumvent his 
own contractual agreement. .. .’’ 


There is no inadequacy or unavailability here; the ad- 
ministrative agency has expressly stated its willingness 
to act and is proceeding with its determination. 


Anthony Grace teaches that the court below should have 
stayed the action even if the disputes set forth in the 
complaint had not been submitted to MarAd. A fortiori, 


#t_ghould have done so—ehere the denies ee 
mi ut where, in addition, Mar. ruled 
that it has jurisdiction and is proceeding with the adjudi- 
cation for which Grace contracted. 


Ill. IT WAS ERROR FOR THE DISTRICT COURT TO DENY 
APPELLANTS’ MOTION FOR STAY WITHOUT SETTING 
FORTH FINDINGS OF FACT. 


The Federal Rules of Civil Procedure require that ‘‘in 
granting or refusing interlocutory injunctions the court 
shall . . . set forth the findings of fact and conclusions 
of law which constitute the grounds of its action.”? Fed. 
R. Civ. P. 52(a). [tis well established that a reqnest fora 
stay of what would have been_an action at law (as distinct 
from a suit in equity) isa request for an “‘interlacntory 
injunction’’ as that term is msed in 28 TLS.C § 1292 (a) (1) 
(1964). That construction predates the Federal Rules. 
Shanferoke Coal & Supply Corp. v. Westchester Service 
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Corp., 293 U.S. 449 (1935), Enelow v. New York Life 
Insurance Co., 293 U.S. 379 (1935); Ettelson v. Metro- 
politan Life Insurance Co., 317 U.S. 188 (1942); Travel 
Consultants, Inc. v. Travel Management Corp., —— US. 
App. D.C. —, (Indeed, this Court’s 
jurisdiction rests on that long-settled construction.) 


As this Court recently pointed out in the Smith case 
(supra, No. 20,746, slip opinion at 10): 


‘<The District Court could not identify—much less dis- 
pose of—the legal questions raised by the complaint 
without extensive evidentiary hearings and the making 
of many findings of fact.’’ 


In these circumstances, the failure of the court below 
to make supporting findings of fact and conclusions of 
law is reversible error. Carey v. Carter, 120 U.S. App. 
D.C. 182, 344 F.2d 567 (1965). 


CONCLUSION 


For the reasons stated above, this Court should reverse 
the District Court’s order and direct the District Court 
to enter a stay of all court proceedings in this action 
until completion of the administrative disputes procedures 
required by the contracts. 


Respectfully submitted, 


Ezexren G. Sropparp 
Max O. Trourrz, Jz. 
James Ropertson 
Attorneys for Appellants 
Bethlehem Steel Corporation 
and Bethlehem Steel Company 
900 17th Street, N. W. 
Washington, D. C. 20006 


July 25, 1967 
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APPENDIX A 


Disputes Clause nm the Contracts 
at Bar (JA 78) 


“‘ Article 36. DispuTrs—Any ac- 
tion, omission, direction, decision 
or determination of the Board, 
the Owner or the Contractor un- 
der this contract may be the sub- 
ject of a dispute. Any dispute 
arising under this contract 
which is not disposed of by 
agreement of the parties to this 
contract, shall be decided by the 
Chief, Office of Ship Construe- 
tion, of the Maritime Adminis- 
tration, who shall reduce his 
decision to writing and mail or 
otherwise furnish a copy thereof 
to the Contractor and to the 
Owner, which decision shall be 
final and conclusive and shall 
bind all parties to this contract 
unless within thirty (30) days 
from the date of receipt of such 
copy the Contractor or the 
Owner appeals from said deci- 
sion by mailing or otherwise 
furnishing said Chief, Office of 
Ship Construction, a written ap- 
peal addressed to the Board.”’ 
(Emphasis added) 


Standard Government Contract 
Disputes Clause (U.S. v. Utah 
Construction & Mining Co., 384 
U.S. 394, 399 n.2 (1966) ) 


“Article 15. Disputes. Except 
as otherwise specifically pro- 
vided in this contract, all dis- 
putes concerning questions of 
fact arising under this contract 
shall be decided by the contract- 
ing officer subject to written ap- 
peal by the contractor within 30 
days to the head of the depart- 
ment concerned or his duly au- 
thorized representative, whose 
decision shall be final and con- 
clusive upon the parties thereto. 
In the meantime the contractor 
shall diligently proceed with the 
work as directed.’”’ (Emphasis 
added ) 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the questions presented 
by this appeal are: 


1. Whether that portion of appellee’s complaint filed in 
the District Court setting forth its claim of appellants’ 
breach of two ship construction contracts by failing to 
meet refrigerated capacity specifications states a claim 
“‘redressable”’ under specific contract adjustment mecha- 
nisms, within the contemplation of United States v. Utah 
Construction & Mining Co., 384 U.S. 394 (1966), so as to 
require prior ‘‘disputes clause’? proceedings before Mari- 
time Administration officials, or whether such proceedings 
are otherwise required by the contracts. 


2. Whether, in answering the foregoing question in the 
negative, the District Court was required by Rule 52(a) 
of the Federal Rules of Civil Procedure to enter specific 


findings of fact, whether the District Court did not in any 
event satisfy the requirements of that rule, and whether 
any failure to satisfy those requirements would have con- 
stituted substantial error warranting a remand. 


3. Whether the District Court’s order denying appel- 
lants’ ‘“‘Motion to Dismiss Without Prejudice . . . Pur- 
suant to Rule 12(b)(1) of the Federal Rules of Civil 
Procedure’, as thereafter modified, is presently appeal- 
able to this Court despite its interlocutory nature and 
appellants’ failure to seek leave to appeal under 28 U.S.C. 
§ 1292(b). 


Questions PRESENTED 
CoUNTERSTATEMENT OF THE CASE 
1. The Nature of the Litigation 
2. The Action of the District Court 
3. The Contracts Involved 


Contract Provisions INVOLVED 
Summary or ARGUMENT 


ARGUMENT 


I. Grace Line’s Claim of Deficient Reefer Capacity 
Is Not Subject to Determination by Maritime 
Administration Officials Under the Disputes 
Clause of the Contracts in Suit 


A. Only Claims That Are Redressable by the 
Contracting Agency Under a Separate 
Clause of the Contract Are Subject to the 
Procedures Set Forth in the Disputes Clause 
of the Contracts in Suit 


. Grace Line’s Claim of Deficient Reefer Ca- 
pacity Is Not Redressable Under a Contract 
Clause Separate from the Disputes Clause. . 


1. Not a Claim of Defective Workmanship 
or Material 


2. Discovered Prior to Delivery 
3. Cannot be Made Good 


. The District Court Correctly Rejected Bethle- 
hem’s Argument That the Disputes Clause Pro- 
cedures Are Applicable to All Controversies Re- 
lated to the Contracts, Even Though Not ‘‘ Aris- 
ing Under’? the Contracts Within Utah Con- 
struction 


Index Continued 
Page 


IIl.. Rule 52(a) of the Federal Rules of Civil Pro- 
cedure Requires No Remand in the Present Case 29 


IV. Fhe Order as to Which Bethlehem Seeks Re- 
view Is Not Appealable 32 

V. It Was Proper for the District Court to Rule 
Upon the Applicability of the Disputes Clause 


to Grace Line’s’ Claim of Reefer Capacity 
Deficiency 
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IN THE 


United States Court of Appeals 


For THe Disraicr or Cotumsia Circuir 


No. 21,050 


Berupirexem Sree, Corporation and BETHLEHEM STEEL 
Company, Appellants, 


Vv. 


Grace Live Inc., Appellee. 


Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
1. The Nature of the Litigation. 


The action in the court below was commenced in Feb- 
ruary 1966 with the filing of a complaint by Grace Line 
Inc.,-here the appellee, against the appellants, Bethlehem 
Steel Corporation and Bethlehem Steel Company (collec- 
tively referred to as ‘‘Bethlehem’’), seeking damages 
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under two shipbuilding contracts. The complaint alleges 
that in 1960 and 1962 Grace Line, Bethlehem and the 
United States entered into two contracts for the con- 
struction by Bethlehem for Grace Line of a total of four 
vessels pursuant to the provisions of Title V, Merchant 
Marine Act, 1936 (‘‘ Construction-Differential Subsidy’’), 
46 US.C. § 1151, et seg., and that Bethlehem has breached 
the contracts in three respects (JA 3-9). 


The first claim, and the only one that is involved in the 
present appeal, deals with Bethlehem’s alleged failure to 
meet refrigerated (‘‘reefer’’) capacity specifications. 
The complaint alleges that the contracts required Bethle- 
hem to construct the vessels in strict accordance with the 
contract plans and specifications, that the plans and speci- 
fications provided for specific capacity in the reefer cargo 
space (for bananas) of the vessels, that the reefer ca- 
pacity of each of three of the vessels as delivered by 
Bethlehem was at least 40,978 cubic feet less than re- 


quired and that such capacity of the fourth vessel was 
approximately 41,000 cubic feet less than required? 


The remaining two claims deal, respectively, with al- 
leged late delivery and defective valves. With respect to 
the former it is alleged that the contracts required Bethle- 
hem to deliver each vessel to Grace Line by a specified 
date, that the vessels were all delivered late (a combined 
total of 1060 days late), that the contracts required pay- 
ment of liquidated damages to Grace Line for each day of 
delayed delivery except to the extent that the dates speci- 
fied for delivery may have been extended as provided in 
the contracts, that the specified dates have not been thus 


1 The complaint also names the United States as a party defendant “only 
because it is a party to the shipbuilding contracts in suit’? and ‘‘seeks 
no relief against that Defendant’? (JA 3). In May 1966 the District Court 
granted the United States’ motion to dismiss the complaint for failure to 
state a claim against it upon which relief could be granted (see JA 1). 

2 This claim is set forth in the first and second counts of the complaint 
(JA 4-6). 
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extended and that Bethlehem has failed to pay the 
$4,188,000 in liquidated damages due.* The allegations as 
to the defective valves are that the contracts required 
Bethlehem to deliver vessels seaworthy in every respect 
and to provide and install material and equipment suit- 
able for its intended purpose and that Bethlehem breached 
these obligations by installing defective valves in the salt 
water systems of all four vessels.* 


2. The Action of the District Court. 


The time for answering the complaint was thereafter 
extended by agreement, in part upon recognition of the 
possible effect of the decision of the Supreme Court in 
United States v. Utah Construction & Mining Co., 384 US. 
394 (1966) (e.g., JA 10). In December 1966, prior to 
angwer (see JA 2), Bethlehem moved ‘‘[p]ursuant to Rule 
12(b)(1) of the Federal Rules of Civil Procedure’’ to dis- 
miss the complaint’ ‘‘without prejudice to renew upon 
completion of all administrative action as provided by 
law” (JA 11). In addition to a memorandum of points 
and authorities, Bethlehem submitted two affidavits in 
support of its motion. One of them (JA 12, 14, 15) stated 
that ‘‘[t]he factual issues involved in . . . [each of Grace 
Line’s claims to which Bethlehem’s motion related was 
then] before the Maritime Administration for its deter- 
mination.’? The other (JA 112) related only to a 1958 
proposal to make certain changes in the Maritime Ad- 
ministration’s pro forma provisions for ship construction 
contracts. In its memorandum of points and authorities 
in opposition to Bethlehem’s motion to dismiss, Grace 
Line stated that it would interpose no objection to ad- 


3 This claim is set forth in the third and fourth counts of the complaint 
(JA 6-7). 
4The fifth count deals with this claim (JA 8). 


5 Actually the motion was not directed to the entire complaint. It did not 
relate to those allegations of late delivery of the fourth vessel. 
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ministrative procedures under the contract ‘disputes 
clause’’ (which clause was the basis of Bethlehem’s mo- 
tion) with respect to the claims of late delivery and de- 
fective valves that Bethlehem sought to dismiss (JA 126- 
127), but argued, for reasons detailed hereinafter,* that 
the judicial proceedings on those two claims should be 
stayed rather than dismissed pending completion of the 
disputes clause proceedings. With respect to the claim of 
deficient reefer capacity, however, Grace Line asserted 
that this claim was not subject to disputes clause proce- 
dures. In reply, Bethlehem stated that it had no objec- 
tion to a stay rather than dismissal and that the sole issue 
for the District Court was whether the stay of judicial 
proceedings should include Grace Line’s claim of deficient 
reefer capacity (JA 147). The issue thus presented to 
the District Court py Bethlehem’s motion was the legal 
issue as to the scope of the so-called disputes clause. 


It was in this posture that Bethlehem’s motion was 
argued before Judge McGarraghy on April 7, 1967. Four 
days thereafter he entered his Memorandum (JA 204) 
stating, inter alia: 

The Court is of the opinion that, as a matter of 
law, the claim of the plaintiff asserted in the first and 
second counts of the complaint [the claim of deficient 
reefer capacity] is not subject to the disputes clause 
of the contracts in question. 


In accordance with the District Court’s direction, an ap- 
propriate order denying Bethlehem’s motion was sub- 
mitted by counsel for Grace Line (after notice to and 
without objection by counsel for Bethlehem) and adopted 
by the Court on April 17, 1967 (JA 204-205). It is that 
order, and more particularly the holding that the contract 
disputes clause does not cover Grace Line’s claim of de- 
ficient reefer capacity, from which Bethlehem has 
appealed. 


6See Argument, Point III, p. 31, infra. 
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At p. 7 of its brief Bethlehem indicates that notwith- 
standing the District Court’s holding that the reefer ca- 
pacity deficiency claim is not subject to disputes clause 
proceedings within the Maritime Administration, the claim 
still remains ‘‘in active litigation in MarAd’’, offering in 
support thereof the extra-record assertion that ‘‘MarAd 
representatives have recently (since the decision of the 
court below) conducted an on-site inspection of one of the 
four sister ships.”’ In fact, as evidenced by a letter dated 
May 31, 1967, to Grace Line from the Maritime Adminis- 
tration’s Chief, Office of Ship Construction, reproduced in 
Appendix A, infra,” the Chief, Office of Ship Construction 
(whose decision represents the first decisional level of 
controversies that are subject to disputes clause proceed- 
ings) has stated that his decision upon the reefer capacity 
deficiency claim ‘‘will not be made, pending the Circuit 
Court of Appeals review of the . . . District Court order”’ 
of April 17. It is thus clear that the claim is not being 
litigated within the Maritime Administration and that the 


Chief, Office of Ship Construction is not disposed to re- 
sume the proceeding in the face of a judicial determination 
that the claim is not subject to such a proceeding. 


3. The Contracts Involved. 


The construction contracts here involved differ from 
the typical government contract essentially in that here, 
rather than constituting an agreement between the gov- 
ernment and a builder to construct a ship to be owned and 
operated by the government, the contracts are agreements 
between a shipbuilder and a private steamship operator 
for the construction of ships to be owned and operated by 
the latter but to which the government, through the Mari- 
time Board, is also a party because it has undertaken to 


7 We request that the Court take judicial notice of this letter, a copy of 
which, under the official seal of the Maritime Administration, is being 
lodged with the Court simultaneously with the filing of this brief. See 46 
U.S.C, § 1111 and Reorganization Plan No. 7 of 1961. 
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pay a portion of the cost of building the ships in the 
form of construction-differential subsidy.* The contracts 
here, nevertheless, contain many of the attributes of the 
typical government construction contract. In the recent 
case of United States v. Utah Construction & Mining Co., 
384 U.S. 394, 396-399 (1966), the Supreme Court described 
certain of those attributes as follows: 


The typical construction contract between the Gov- 
ernment and a private contractor provides for an 
equitable adjustment of the contract price or an ap- 
propriate extension of time, or both, if the govern- 
ment orders permitted changes in the work or if the 
contractor encounters changed conditions differing 
materially from those ordinarily anticipated. Like- 
wise, it is provided that the contract shall not be 
terminated nor the contractor charged with liquidated 
damages if he is delayed in completing the work by 
unforeseeable conditions beyond his control, including 
acts of the Government.... [The disputes clause] 
provides that ‘‘all disputes concerning questions of 
fact arising under this contract’? shall be decided by 
the contracting officer subject to written appeal to the 
head of the department, “whose decision shall be 
final and conclusive upon the parties thereto.” .. . 
Appeals from the decision of the contracting officer 
are characteristically heard by a board or committee 
designated by the head of the contracting department 
or agency. Should the contractor be dissatisfied with 
the administrative decision and bring a . . . suit for 
breach of contract . . . the finality accorded adminis- 
trative fact finding by the disputes clause is limited 
by the provisions of the Wunderlich Act of 1954 which 
directs that such decisions ‘‘shall be final and con- 


8 All of this is accomplished pursuant to Title V, Merchant Marine Act, 
1936, particularly sections 501 and 504, 46 U.S.C. §§ 1151, 1154. Inasmuch 
as subsidy may be granted only if certain criteria regarding the ultimate 
operation of a ship are met, it is the owner-operator who applies for the sub- 
sidy under section 501 and with whom the contract to pay construction-differ- 
ential subsidy is entered as a separate agreement. In essence the subsidy is 
a shipyard subsidy, enabling domestic yards to compete with foreign ship- 
builders. 
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clusive unless the same is fra[u]dulent or capricious or 
arbitrary or so grossly erroneous as necessarily to 
imply bad faith, or is not supported by substantial 
evidence.’? [Footnotes omitted]. 


So, too, the contracts here involved contain a clause per- 
mitting adjustments in the contract price for government- 
approved changes in the contract work (JA 3841), a 
clause permitting adjustments in the contract delivery 
dates for delivery delays found to have been excusable 
within the terms of the contract (JA 41-42) and a disputes 
clause containing the Wunderlich Act limitations and the 
general procedure pursuant to which such adjustments, 
when contested, will be made (JA 78-79, quoted in part 
below). It is the interpretation of that disputes clause, 
in terms of the scope of its coverage, that is here in issue. 


CONTRACT PROVISIONS INVOLVED 


Appellee is of the view that there is no statute, rule or 
regulation not set forth in appellants’ brief that is di- 
rectly involved in this appeal, but that reproduction here 
of portions of the more pertinent provisions of the ship- 
building contracts involved would assist the Court. These 
are: 


General Provisions— 


Article 36. Dispures.—Any action, omission, direc- 
tion, decision or determination of the [Maritime Sub- 
sidy] Board, the Owner or the Contractor under this 
contract may be subject of a dispute. Any dispute 
arising under this contract which is not disposed of 
by agreement of the parties to this contract, shall be 
decided by the Chief, Office of Ship Construction of 
the Maritime Administration, who shall reduce his 
decision to writing and mail or otherwise furnish a 
copy thereof to the Contractor and to the Owner, 
which decision shall be fimal and conclusive and -shall 
bind all parties to this contract, unless within thirty 
(30) days from the day of receipt of such copy the 
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Contractor or the Owner appeals from said decision 
by mailing or otherwise furnishing said Chief, Office 
of Ship Construction, a written appeal addressed to 
the Board. The decision of the Board on any ques- 
tion of fact unless determined by a court of competent 
jurisdiction to have been fraudulent, capricious, or 
arbitrary, or so grossly erroneous as necessarily to 
imply bad faith or is not supported by substantial 
evidence, shall be final and conclusive and shall bind 
the parties to this contract... . 


Article 14. Guaranty Periop—Liasmiry ror Dz- 
FECTIVE Work or Marertau.—(a) Notwithstanding 
any inspection or failure to reject by the Owner or 
any regulatory body pursuant to Article 9 of these 
General Provisions, if at any time within six (6) 
months after the delivery of the Vessel any weakness, 
deficiency, defect, failure, breaking down or deteriora- 
tion in workmanship or material furnished by the 
Contractor in performing the contract work (herein 
called ‘“‘defective workmanship”’ or ‘‘defective mate- 
rial’’) shall appear or be discovered, such defective 
workmanship or defective material shall be made good, 
at the Contractor’s expense, to the requirements of 
the Plans and Specifications and of this Contract .... 


(b) The Owner shall notify the Contractor of any 
defective workmanship or defective material or dam- 
age for which the Contractor is liable pursuant to 
paragraph (a) above, discovered or appearing within 
the guarantee period .... 


(c) A final guarantee survey of the Vessel shall be 
conducted by the Maritime Administration’s Guaran- 
tee Survey Board at the Expiration of the guarantee 
period, or as soon thereafter as the Owner shall deem 
practicable, but no later than six (6) months after the 
expiration of such guarantee period. Such survey 
shall be based on the defective workmanship and de- 
fective material in the contract work appearing or 
discovered during the guarantee period... 


®The quoted language from Articles 36 and 14 is identical in both of the 
contracts sued upon. 


9 


SUMMARY OF ARGUMENT 


The disputes clause of the contracts here involved ap- 
plies its procedures only to disputes ‘‘arising under this 
contract.’’? In United States v. Utah Construction & Min- 
ing Co., 384 U.S. 394 (1966), the Supreme Court held that 
a dispute ‘‘arising under this contract’’ is one that is 
redressable under the adjustment mechanism provided by 
some contract provisions apart from the disputes clause 
itself. Without such a provision the contracting agency 
cannot grant relief upon the claim in controversy. 


Grace Line’s claim of deficient reefer capacity is not 
redressable under any such contract provision. The only 
provision claimed by Bethlehem to apply is the guaranty 
clause, Article 14. But that clause by its express terms 
applies only to defects in ‘‘workmanship or material.” 
Under Bethlehem’s contention Grace Line’s claim, rather, 
is one of defective ‘‘design’’, which is held to be entirely 
distinct from defective ‘‘workmanship’’ or defective 
‘‘material.’’? Article 14 also, and for good reason, applies 
only to defects which ‘‘appear or . . . [are] discovered’’ 
‘‘within six (6) months after the delivery of the Vessel.’’ 
The defective design in question, however, undeniably ap- 
peared and was discovered before delivery of each vessel 
involved. Finally, the only redress provided by Article 14 
is the requirement that the defect ‘‘shall be made good’’ 
by ‘‘actual repair or replacement.’’ Nothing in the record 
indicates that the defect here in question can be so 
remedied and its very nature demonstrates that it cannot. 
For these three independent reasons, Article 14 is not 
available with respect to this claim. 


Bethlehem’s argument that the disputes clause proce- 
dures were intended to apply to virtually every disagree- 
ment among the parties to the contract—whether or not 
redressable under an adjustment mechanism—was cor- 
rectly rejected by the court below, just as the govern- 
ment’s similar argument was rejected in Utah Construc- 
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tion. The purported evidence of that intention is belied 
by the plain language of the disputes clause itself, and the 
““policy”’ reasons asserted by Bethlehem, if at all relevant 
to interpretation of existing contract provisions, are based 
upon pure speculation. 


If Rule 52(a) of the Federal Rules of Civil Procedure 
is applicable to the action of the court below, the court 
fully complied with it. In deciding the legal question pre- 
sented by Bethlehem’s motion to dismiss—the meaning of 
the contract disputes clause—the District Court did not 
resolve any controverted factual issues, hence no findings 
of fact were required to be stated. Further, that rule’s 
requirement for the entry of findings does not apply to 
the disposition of ‘‘motions under Rule... 12... or 
any other motion.’? The court’s action disposed of a 
motion, made pursuant to Rule 12. Insofar as injunctions 
are concerned, Rule 52(a) applies only to ‘interlocutory 
injunctions.’’ Bethlehem’s motion sought final, not inter- 
locutory, relief. Moreover, the court denied an “<injune- 
tion’? only in the sense that the parties had agreed that 
to the extent the motion to dismiss were granted, the ap- 
propriate relief would be a stay rather than a dismissal. 
Rule 52(a), thus, is inapplicable. Even if it had been 
applicable and the court had not complied with it, the 
error would have been insubstantial, requiring no remand. 

Under the above-described circumstances the order 
should not be regarded as one refusing an ‘injunction’? 
within the meaning of the interlocutory appeal provision 
of 28 U.S.C. §1292(a)(1) and the appeal should be dis- 
missed. 


Bethlehem repeatedly urged the District Court to de- 
cide that the disputes clause procedures are applicable to 
the claim of reefer capacity deficiency. Now Bethlehem 
contends that the District Court never should have con- 
sidered this question. This contention should be disre- 
garded. The cases make clear, in any event, that the Dis- 


il 


trict Court should have considered, and properly did con- 
sider, the question of the applicability of the disputes 
clause to the claim, and the ‘‘exhaustion of administra- 
tive remedies’? cases cited by Bethlehem—arising in a 
statutory context—are not in point. To await the con- 
tracting agency’s determination as to the legal question 
of the scope of the disputes clause would be an act in 
futility, since under that very clause, as well as the Wun- 
derlich Act, a reviewing court could give no weight to 
that determination. 


ARGUMENT 


I, GRACE LINE'S CLAIM OF DEFICIENT REEFER CAPACITY IS 
NOT SUBJECT TO DETERMINATION BY MARITIME ADMINIS- 
TRATION OFFICIALS UNDER THE DISPUTES CLAUSE OF 
THE CONTRACTS IN SUIT. 


A. Only Claims that Are Redressable by the Contracting 
Agency Under a Separate Clause of the Contract Are Sub- 
ject to the Procedures Set Forth in the Disputes Clause 
of the Contracts in Suit. 


The scope of the ‘‘disputes’’ clause in the contracts in 
suit is controlled by the Supreme Court’s decision in 1966 
in Utah Construction, supra, 384 U.S. 394. In that case 
the disputes clause involved made its procedures applicable 
to disputes ‘‘arising under this contract.’??° That is the 
phrase that was interpreted by the Court and the identical 
phrase appears in the disputes clause of the contracts 
here involved. 


In Utah Construction the government argued (id. at 
403-404) ‘‘that the disputes clause authorizes and compels 


10 The entire clause involved in Utah Construction provided (384 U.S. at 
399 n. 2): 


Disputes.—Except as otherwise specifically provided in this contract, 
all disputes concerning questions of fact arising under this contract 
shall be decided by the contracting officer subject to written appeal by 
the contractor within 30 days to the head of the department concerned 
or his duly authorized representative, whose decision shall be final and 
conclusive upon the parties thereto. In the meantime the contractor shall 
diligently proceed with the work as directed. 
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administrative action in connection with all disputes aris- 
ing between the parties in the course of completing the 
contract.”? But the Court flatly ‘‘reject[ed] the Govern- 
ment’s contention that the disputes clause covers all dis- 
putes relating to the contract’’ (id. at 418), and held that 
the procedures specified by the disputes clause extend 
only ‘‘to... claims ... redressable under other clauses 
of the contract’’ as, for example, those ‘‘that contemplate 
equitable adjustment in price and time upon the occurrence 
of the specified contingencies’’ (id. at 404) [emphasis sup- 
plied].** In answer to the government’s attack upon the 
same long-standing interpretation of disputes clauses by 
the Court of Claims and various boards of contract ap- 
peals, the Court noted that ‘“‘the restrictive meaning of 
the words ‘arising under this contract’ had long since 
been established when ... [the] parties used them in 
1953’’ (id. at 407) [emphasis supplied]. 


While the disputes clauses involved in Utah Construc- 
tion and in the present case differ in some respects, none 
is material here. One thing that they have in common, 
however, is that both specifically state that the procedures 
set forth apply only to disputes ‘‘arising under this con- 
tract’’—the critical language interpreted by the Supreme 
Court in Utah Construction. Its holding, thus, is squarely 
in point. 


The Court’s restricting of the scope of the disputes 
clause in Utah Construction to controversies redressable 
under specific contract adjustment mechanisms is sup- 
ported by sound practical considerations, for unless there 
exists a specific contract mechanism for redress of a given 
claim the contracting agency has no power to resolve a 
dispute, and if it cannot grant relief under any circum- 


11 The Court further noted (id. at n. 6) that ‘‘[w]hen the contract makes 
provision for equitable adjustment of particular claims, such claims may be 
regarded as converted from breach of contract claims to claims for relief 
under the contract’’, as contrasted with ‘‘claims that are not redressable 
under specific contract adjustment provisions.’’ 
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stances the principal justification for requiring prior dis- 
putes proceedings is non-existent. Resort to disputes pro- 
ceedings in such circumstances would be an act of futility, 
resulting only in proliferation of litigation, and lengthy 
delays. 


The proper operation of the disputes clause here may be 
illustrated in the context of Grace Line’s claim of late 
deliveries, stated in Grace’s complaint below but not in- 
volved in this appeal. If Bethlehem can prove that its late 
deliveries were beyond its control and excusable within the 
terms of the contract, then the agency is empowered by the 
‘delays’’ clause (JA 41) to extend the contract delivery 
dates, and to that extent the dispute is terminated. 
Further, to the extent there may remain unexcused days 
of delay, the contract imposes an obligation to pay a speci- 
fied sum in liquidated damages (JA 42). 


On the other hand, if a controversy arises that is not 
covered by a similar adjustment mechanism of the contract 
there is no specific relief that the contracting agency may 
grant; the important disputes clause function of provid- 
ing a means to resolve the controversy without the need 
for court litigation is therefore absent. As we shall now 
demonstrate, such is the case respecting Grace Line’s 
reefer capacity deficiency claim. 


B. Grace Line’s Claim of Deficient Reefer Capacity Is Not 
Reddessable Under a Contract Clause Separate from the 
Disputes Clause. 


The only adjustment mechanism in the contracts in suit 
(JA 17-84) which could conceivably cover Grace Line’s 
claim of deficient reefer capacity—and the only one cited 
by Bethlehem both here (Br. 15 n. 5) and below”*—is that 


12 Bethlehem, as the moving party in the court below, had the burden of 
establishing that the reefer capacity deficiency claim was subject to disputes 
clause proceedings, which, under Utah Construction, included the burden of 
establishing that there existed an adjustment mechanism under which relief 
could be granted on the claim. 
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provided in Article 14, the guaranty clause. Under the 
contracts, once the shipyard has completed a vessel vari- 
ous trials and tests must be conducted pursuant to Articles 
11 and 12 (JA 4647) before acceptance of the vessel by 
the owner. Following this, the vessel is returned to the 
yard for inspection and acceptance by the owner pursuant 
to Article 13 (JA 47), which provides that after the ship- 
yard corrects any defective workmanship or material ap- 
pearing during the pre-acceptance trials or post-trial in- 
spection the owner is to accept the vessel subject to 
Article 14, and the vessel is delivered. Article 14 (JA 48- 
50, quoted in part at p. 8, supra) then provides that ‘‘Not- 
withstanding any inspection or failure to reject’’ any 
defect in workmanship or material, 


... if at any time within six (6) months after the 
delivery of the Vessel any weakness, deficiency, de- 
fect, failure, breaking down or deterioration in work- 
manship or material furnished by the Contractor in 
performing the contract work (herein called ‘defec- 
tive workmanship’”’ or ‘‘defective material’’) shall 
appear or be discovered, such defective workmanship, 
or defective material shall be made good, at the Con- 
tractor’s expense, to the requirements of the Plans 
and Specifications and of this Contract .... The lia- 
bility of the Contractor . . . on account of such defec- 
tive workman ship or defective material shall not ex- 
tend beyond the actual repair or replacement thereof 
.--- [Emphasis supplied]. 


Article 14, thus, provides that defects ‘in workmanship 
or material’’ which ‘‘shall appear or be discovered’? “at 
any time within six . . . months after the delivery of the 
Vessel’’ “‘shall be made good’? by the contractor’s ‘‘re- 
pair or replacement.”’ 


Grace Line’s claim of deficient reefer capacity, however, 
is not subject to the adjustment mechanism under this 
article because (1) it is not a claim of defective ‘work- 
manship or material’? and (2) the record clearly estab- 
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lishes that the deficiency appeared and was discovered 
prior to delivery and was the subject of a pre-delivery 
exception by Grace Line. For both of these reasons, 
either of which alone is sufficient, Article 14 is clearly in- 
applicable. Further, the record contains not the slightest 
indication that the particular defect—a substantial ca- 
pacity deficiency in the major cargo areas of the vessels— 
can be repaired or corrected and the nature of the defi- 
ciency strongly indicates that for practical purposes it 
cannot. For this additional reason, even if Article 14 
were otherwise applicable, it offers no redress in this par- 
ticular situation, making resort to disputes procedures 
both futile and unnecessary. Each of these considerations 
is discussed more fully in the next following paragraphs. 


1. Not a Claim of Defective Workmanship or Material. 


There can be no question but that the adjustment 
mechanism of Article 14 applies only to ‘‘defective work- 
manship . . . or defective material.’’** The breach here 
alleged, however, is rooted not in defective ‘‘workman- 
ship’’ or ‘‘material’’, so far as the record indicates, but 
in Bethlehem’s failure adequately to fulfill its ‘‘design’’ 
responsibilities under the contract. The concept of ‘‘de- 
sign’’ is seen from the following description of ship de- 
signing by a former head of the Scheduling and Statistics 
Branch of the Navy’s Bureau of Ships, in a standard 
reference text published by the Society of Naval Archi- 
tects and Marine Engineers: 


Designing is the application of naval architecture 
and marine engineering to translate the needs of the 


13 In addition to the language of paragraph (a) of Article 14 quoted above, 
paragraph (b) provides that the owner shall notify the contractor ‘‘of any 
defective workmanship or defective material’’ and paragraph (c) provides for 
a fina] survey by tho Maritime Administration’s Guarantee Survey Board 
‘*based upon the defective workmanship or material’’ appearing or discovered 
during the guarantee period, i.¢., six months following acceptance and delivery. 


16 


purchaser, as outlined in specifications and contract 
plans, into plans from which a vessel may be built. It 
consists of two operations .... 


They are Preliminary Design, by which the wishes of 
the customer are translated into drawings and tables 
in sufficient detail to permit the customer to see that 
the shipbuilder understands his desires, and to per- 
mit the shipbuilder to make sufficiently accurate cost 
and time estimates so that he can name his price and 
delivery date; and Final Design, by which the pre- 
liminary design is expanded into the necessary work- 
ing drawings, to permit the production department to 
build the ship, and into full bills of material, so that 
the purchasing department may know what and how 
much to order and the construction department may 
have the necessary information to plan and carry out 
actual construction work. 


Final design is a combination of drawings and writ- 
ten specifications. It consists of two parts which 


through circumstances may be expanded into three. 
These are: 


First, the translation of the preliminary design into 
details which permit the production, construction, and 
procurement departments to go ahead with their jobs 
with full knowledge of the specific design and engi- 
neering requirements, limitations, and restrictions 
which will govern them; 

Second, (if required) drawings which go into more 
details in a mechanical sense so that workmen can 
know just how to apply their craftsmanship so that 
their product truly reflects the decisions of the engi- 
neers and draftsmen; and 

Third, the finished plans which are a true picture of 
the ship as she is delivered to the customer and can 
be used reliably by the operator in planning and 
carrying out repair and overhaul work during the 
life of the ship. 


Hamilton, Planning, Designing and Scheduling, in 2 So- 
crery or Navan Arcurrects aNp Manmve Encrnezers, THE 
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Suresvripine Business in THE UNIrep StTaTEs oF AMERICA 
37, 40, 45 (1948). 


It is plain, thus, that once a shipbuilder is provided 
with a set of specifications as to generally what kind of 
ship the owner wants him to construct, as was Bethlehem 
in the present case,‘ the builder must still perform a 
significant design function in translating those specifica- 
tions into working drawings that permit actual construc- 
tion of the ship. Grace Line’s claim of deficient reefer 
capacity, stated in its most basic components, is that meas- 
ured against the contract specifications which Bethlehem 
obligated itself to meet, the vessels as actually constructed 
had a substantial deficiency in reefer capacity (JA 169- 
179). Since Bethlehem contends that it ‘‘complied in 
every respect with ... the Working Drawings’’ (JA 99), 
Bethlehem must necessarily concede that it was in its 
translation and development of the contract specifications 
into working drawings that any deviation from the ca- 


pacity requirements of the specifications occurred. That 
function, as the foregoing makes clear, constituted a ‘‘de- 
sign’’ function. 


“Design”? is recognized as a function entirely distinct 
from ‘‘workmanship”’ or providing ‘‘material’’, as may be 


14See JA 142-146. 


15 The Assistant Manager of Bethlehem’s Sparrows Point, Maryland yard 
has testified (JA 198-203): 


Q. Does Bethlehem have a department whose function it is to design 
the components of the finished structure? 

A. Yes ... [, t]he Engineering and Drafting Department. 

Q. Do they, also, prepare the working drawings from which the ultimate 
steel is fabricated? 

A. That is the design that I am speaking of—the working drawings. 


Bethlehem’s president has stated that the shipyard’s function is ‘‘to interpret 
the owner’s design plans and specifications and to prepare from them a com- 
plete set of working plans from which the ship can be constructed to meet 
the contract requirements.’’ Homer, Shipyard Organization, in 1 SoclETY oF 
Naval ARCHITECTS AND MARINE ENGINEERS, THE SHIPBUILDING BUSINESS 
IN THE UNITED STATES oF AMERICA 256 (1948). 
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seen from the case of Lombard Corp. v. Quality Aluminum 
Products Co., 261 F. 2d 336 (6th Cir. 1958), which arose 
in a similar context. There the plaintiff claimed that de- 
fendant had breached an implied warranty of fitness re- 
specting a press it had constructed for plaintiff, and de- 
fendant argued that plaintiff’s claim was for defective 
material or workmanship and hence its liability was re- 
stricted to an express warranty against defective material 
or workmanship which had expired. The court held (id. 
at 338-339) : 


The difficulty with this contention is that no evi- 
dence of defective material or workmanship appears. 
Plaintiff’s admission that the material and workman- 
ship were not defective is supported by the record. 
A defect in material is a defect in quality. The steel 
in the tie rods was of excellent quality. A defect in 
workmanship is a defect in the way some part of the 
machine is constructed. The construction of the rods 
was not shown to be improper. 


Design, on the contrary, involves the overall plan of 
construction and operation. Here the basis asserted 
for the action was that, due to faulty design, a press 
which defendant in open court stated was capable of 
extruding 1,500 tons for ‘‘continuous duty,’’ was not 
adequate to execute the purpose for which it was 
bought. It was claimed that defendant had not prop- 
erly figured the tensile strength, either in the diameter 
or the rods or in the type of steel used... . [Em- 
phasis supplied]. 


This distinction between design, on the one hand, and 
material and workmanship, on the other, was also very 
recently recognized by the Veterans Administration Con- 
tract Appeals Board in Araco Company, 67-2 BCA 
1 6440 (1967), which involved very broad contract guaranty 
clauses applicable to ‘‘defective operation’’ and ‘‘defects 
of any kind’’ developing during the guaranty period—con- 
trasted with the more limited application of Article 14 
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here to defects in ‘“workmanship or material’. The 
Board there pointed out (id. at p. 29,854) : 


In our opinion these distinctive provisions contem- 
plate a contractor obligation to keep. the equipment 
in operating condition for a period of one year and 
are sufficiently broad in scope to cover repair of 
breakdowns that occur during that period even 
though the case might relate to design character- 
istics rather than defective materials or workman- 
ship employed in the construetion. [Emphasis sup- 
plied].** 


Since Article 14 does not apply to default in ‘‘design’’ 
responsibilities, such redress as provided by that article is 
not available in the instant controversy, and, under 
Utah Construction, the disputes clause is not applicable, 
as the court below properly held. 


2. Discovered Prior to Delivery. 


There is an independent reason Article 14 is inappli- 
cable. The guaranty provisions of Article 14 were in- 
tended to protect the owner of the vessel who has un- 
qualifiedly accepted delivery of the vessel against (1) the 
possibility that he has overlooked observable departures 
from the contract requirements, prior to delivery, and 
(2) the possibility that some defect might develop after 
delivery. Its protection, however, extends only for a six- 
month period and limits the contractor’s liability to re- 
pair or replacement of the defect. As to those defects 
that appear prior to acceptance and as to which exception 
is taken at or prior to delivery, Article 14 was not in- 
tended to become operative. In those instances the build- 
er’s contract obligation to meet the specifications remains 


16 See also Drake American Corp., 60-2 BCA 2810 (ASBCA, 1959), which 
involved a guaranty clause applicable to defects ‘“because of design, work- 
manship or material.’’ 
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in full force, with the owner’s full panoply of contract 
remedies. Were this not so, an owner discovering a rela- 
tively minor defect prior to delivery could fully protect 
himself only by the economically impractical step of re- 
fusing to accept the vessel. Accordingly, when a vessel is 
accepted subject to an exception regarding a defect al- 
ready discovered, the limitations of Article 14 cannot be 
imposed upon the owner and hence, as we have seen, 
Article 14 applies only to defects which ‘‘shall appear or 
be discovered”’ ‘‘at any time within six . . . months after 
the delivery of the Vessel.’’ 


The record here makes undeniably clear that the reefer 
capacity deficiency of each of the four vessels was ex- 
pressly excepted to at the time of delivery and acceptance 
of the vessels and that the deficiency necessarily ‘‘ap- 
peared’’ and was ‘‘discovered’’ prior to the time of de- 
livery (JA 130-132, 133-135, 136-138, 139-141). In each 
official certificate of delivery and acceptance it was spe- 


cifically noted that among the items ‘‘in controversy”’ 
was the ‘‘banana [reefer] bin capacity of the vessel’? and 
that acceptance of the vessel was without prejudice to the 
rights of the owner as to that item (ibid.). 


In Drake American Corp., supra, 60-2 BCA 12810 
(ASBCA, 1959), the guaranty provision applied to de- 
fects ‘‘found’’ ‘‘within one year after final examination 
and acceptance, but not later than two years after the com- 
pletion of delivery of all parts.”? The Board held with 
respect to that language (id. at pp. 14,506-14,507) : 


That final acceptance had occurred was recognized 
by the Government when it consistently requested 
appellant to perform its obligations under the ‘‘Guar- 
antees’’ clause which applies only after final accept- 
ance. 


To prevail the Government must show that later ex- 
cessive vibration, occurring after delivery and in- 
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stallation by the Government, was caused by a part 
found defective . . . . [Emphasis supplied].” 


Just as a guaranty clause applicable only to defects 
‘‘found’? within a specified period after delivery cannot 
apply to defects that manifest themselves prior to de- 
livery, a clause such as here involved, applying only to 
defects that ‘‘appear’’ or are ‘‘discovered’’ within a 
specified period after delivery, cannot apply to defects, 
such as the reefer capacity deficiency, that were in fact 
discovered prior to delivery.* Even if this defect were 
one of material or workmanship, therefore, it would still 
not be subject to the adjustment mechanism of Article 14 
for this separate reason, and would not be subject to dis- 
putes clause consideration. 


3. Cannot Be Made Good. 


Even apart from the above, Article 14 does not provide 
an adjustment mechanism for the claim because, as pointed 
out earlier, the only remedy provided therein is that the 
defect in question ‘‘shall be made good”’ by ‘‘actual repair 
or replacement.’’ Notwithstanding Bethlehem’s burden 
to establish the applicability of disputes procedures to 
Grace Line’s claim in order to succeed upon its motion in 
the District Court, the record is silent as to whether the 
reefer capacity deficiency can be made good. It seems ap- 
parent that with respect to a default in the very design 
of the dimensions of a significant portion of the vessels, 


1TIn Araco Company, supra, the Veterans Administration Contract Ap- 
peals Board found the contractor responsible for repairs ‘“becoming necessary 
during the guaranty period’’ (67-2 BCA at p. 29,855). 


18 Bethlehem urged in the court below that the Maritime Administration’s 
Trial and Guarantee Survey Board, following its fina] survey after delivery, 
continues to note defects discovered and noted before delivery but still un- 
corrected by the contractor. This obviously is a precautionary measure to 
make it clear that the Board and owner do not acquiesce in the contractor’s 
failure to correct those defects earlier as required by the contract. However, 
this procedure cannot operate to change the plain meaning of Article 14. 
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as is alleged by Grace Line’s reefer capacity deficiency 
claim, once the vessels have been completed the defi- 
ciency cannot be repaired or made good, unless by dis- 
mantling, redesigning and rebuilding the ships—hardly a 
realistic procedure. In practical effect, thus, it appears 
that the alleged deficiency cannot be made good and that, 
accordingly, no practical remedy would in any event be 
provided by Article 14. Even if the kind of contract 
breach alleged by Grace Line were covered by Article 14, 
therefore, it would still provide no remedy as required by 
Utah Construction. 


A substantial portion of the argument in the District 
Court was devoted to the three foregoing issues—whether 
Article 14 applies to defects in design, to defects discov- 
ered prior to delivery and to defects that cannot in prac- 
tical effect be remedied. Yet Bethlehem’s opening brief 
in this Court contains no reference to these issues.” Pre- 


sumably it has withheld its argument thereon for assertion 
for the first time in its reply brief, with the effect (if not 
design) of depriving Grace Line of the opportunity to 
respond thereto in writing. Such a practice should not be 
encouraged by the Court. 


19The only possible recognition of any of these issues (and indirect, if 
at all) in Bethlehem’s brief is the argument (Br. 15, n. 5) that ‘‘[t]o the 
extent’? the deficiency can be remedied Article 14 provides an adjustment 
mechanism. This argument, carefully avoiding any representation that the 
deficiency can be cured, wholly ignores the first two issues as to the appli- 
cability of Article 14. Further, to prevail on its motion Bethlehem must 
make a showing, aside from its lawyers’ speculations, that the capacity defi- 
ciency can be cured. It made no such showing or representation in any of 
the affidavits or exhibits submitted below. Its argument in briefs cannot 
establish the fact or even create a genuine issue of fact; surely it is insufficient 
to change the forum for an otherwise justiciable claim from the courts to 
the Maritime Administration. 
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IL THE DISTRICT COURT CORRECTLY REJECTED BETHLE- 
HEM’S ARGUMENT THAT THE DISPUTES CLAUSE PRO- 
CEDURES ARE APPLICABLE TO ALL CONTROVERSIES RE- 
LATED TO THE CONTRACTS, EVEN THOUGH NOT “ARISING 
UNDER” THE CONTRACTS WITHIN UTAH CONSTRUCTION. 

Bethlehem argues, as it did before the District Court, 
that the phrase ‘‘arising under this contract’? as used in 
the disputes clause here involved does not mean what the 

Supreme Court said the same phrase meant in Utah Con- 

struction. Though that decision figured prominently in 

the proceedings below and, appellee believes, is clearly 
controlling, Bethlehem relegates it to a single footnote 

(Br. 15). Here, says Bethlehem (Br. 12), ‘‘arising under 

this contract’? means that whenever one party disagrees 

with any action, omission, direction, decision or determina- 
tion of another party under the contract that action, omis- 
sion, direction, decision or determination is subject to the 
disputes clause procedures irrespective of whether the 
contracting agency is empowered to grant relief under the 
adjustment mechanism of some other provision. In es- 
sence, this argument is the same as that advanced by the 
government and rejected by the Supreme Court in Utah 

Construction—that ‘‘all disputes relating to the contract’? 

are disputes ‘‘arising under this contract.’’” It was also 

correctly rejected by the District Court in the present 
case. 


Bethlehem’s argument is highly unappealing both as a 
practical matter and as a matter of logic. Practically, if 
the contracting agency cannot provide relief there seems 
little point in requiring submission of a controversy to it 
as a condition precedent to obtaining relief in the courts. 
In terms of the contract language, Bethlehem’s reasoning 
is also fallacious. It relies upon the first of the following 
two sentences of the disputes clause here involved: 


Any action, omission, direction, decision or deter- 
mination of the Board, the Owner or the Contractor 


20 See pp. 11-12, supra, 
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under this contract may be the subject of a dispute. 
Any dispute arising under this contract which is not 
disposed of by agreement by the parties to this con- 
tract shall be decided by the Chief, Office of Ship Con- 
struction of the Maritime Administration, who shall 
reduce his decision to writing and . . . which decision 
shall be final and conclusive . . . unless the Contractor 
or the Owner appeals . . . to the Board. 


Bethlehem says in effect that the first sentence defines the 
scope of the disputes clause. There are at last three in- 
surmountable obstacles to this argument. (a) It is the 
second sentence of the disputes clause (which Bethlehem 
ignores), not the first, which refers certain disputes to 
administrative procedures; the disputes so referred are 
limited to those ‘‘arising under this contract’’—a long 
recognized term of art in government contracts, as held in 
Utah Construction. (b) The first sentence of the clause 
provides that actions, omissions, etc. under the contract 
may be subject of a dispute; it does not say, as Bethlehem 
claims, that actions, omissions, etc. shall be regarded as 
disputes under the contract. (c) Even if the first sentence 
did provide that actions, omissions, etc. may be subject 
of a dispute under the contract, this would still not over- 
come the limitation of disputes clause proceedings in the 
second sentence to those disputes ‘‘arising under this 
contract.”” 


‘‘[T]he intention of parties to submit their contractual 
disputes to final determination outside the courts should be 
made manifest by plain language.’? United States v. 
Moorman, 338 U.S. 457, 462 (1950). If, as Bethlehem con- 
tends, the first sentence of the disputes clause was really 
inserted in the contract in order to give new scope to the 
disputes clause, different from virtually all other govern- 
ment contracts, surely that purpose could have been made 
known by plain language with little difficulty. For ex- 
ample, instead of retaining the long since judicially- 
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defined phrase ‘‘arising under this contract,’ the second 
sentence might have simply been amended to begin ‘‘ All 
disputes not disposed of by agreement’’ or ‘‘All such dis- 
putes not disposed of by agreement.’’* Or, the words 
‘tarising under this contract’? might have been retained in 
the clause, but broadened, as, for example, ‘‘Any dispute 
arising under or related to this contract.” The second 
sentence, including the phrase ‘‘arising under this con- 
tract’’, however, was not modified and, while under the 
instant disputes clause any ‘‘action, omission, direction, 
decision or determination of ... [any party] under this 
contract may be the subject of a dispute’’, it is still only 
a ‘‘dispute arising under this contract’’ not disposed of 
by agreement which must be submitted to the Chief, Office 
of Ship Construction, and thereafter to the Board. 


In an attempt to demonstrate that the first sentence of 
the disputes clause was intended to change the meaning of 
the phrase ‘‘arising under this contract’’ in the second, 


Bethlehem contends (Br. 16) that in 1958 the then General 
Counsel of the Maritime Administration proposed certain 
changes in the Administration’s pro forma construction 
contract provisions, including the addition of a sentence 
similar to the first sentence of the disputes clause here 
involved and the expansion of its coverage to questions of 


21In Utah Construction the Court pointed out that ‘‘the restrictive meaning 
of the words ‘arising under this contract’ had long since been established when 
these parties used them in 1953’’ (384 U.S. at 407). The contracts involved 
in the present case were not executed until 1960 and 1962. 


22 Thus the introductory language might have provided: 


Any action, omission, direction, decision or determination of the 
Board, the Owner or the Contractor under this contract may be the 
subject of a dispute. All disputes [or all such disputes] which are not 
disposed of by agreement of the parties to this contract, shall be de- 
cided by the Chief, Office of Ship Construction .. . . 


23 Even as so changed it is difficult to see what relief the contracting agency 
could grant with respect to disputes such as here involved, for which the 
contract provides no separate adjustment mechanism empowering the agency 
to grant relief. 
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law by the addition of the words ‘‘or of law’’ (see JA 124). 
The first contract here involved was signed in 1960. Noth- 
ing in the record shows any connection between that par- 
ticular proposal and the contracts here involved (see 
JA 112-114). Indeed, the 1958 proposal clearly was not 
adopted in the instant contract, in which the pertinent 
language, though similar, is not identical.” 


Bethlehem states that the foregoing proposals were 
adopted ‘‘in the final new MarAd contract forms with only 
insignificant language changes’’ (Br. 16) and that ‘‘[t]hus’’ 
it is ‘‘clear’’ that the parties to the present contracts 
were aware of previous interpretations limiting the scope 
of standard disputes clauses and ‘‘equally clear’’ that by 
the Maritime Administration’s amending the pro forma 
clause these parties ‘‘intended to escape such limitations’’ 
(tbid.). But there is no indication as to what ‘‘interpreta- 
tion’? was given to the 1958 proposal by the General 
Counsel or by anyone else. Bethlehem’s ‘‘clear’’ conclu- 
sions as to why the first sentence of the present disputes 
clause was added, we submit, are not even remotely sug- 
gested by the mere fact that the sentence was added; and, 
as we have seen, if the purpose was what Bethlehem would 
have the Court believe it to have been, the draftsmen could 
hardly have made their purpose more obscure than by the 
actual language they used.” 


Viewing all of the General Counsel’s proposals to amend 
the pro forma provisions together, however, a probable 
purpose of the proposed first sentence of the disputes 
clause—fully consistent with the language actually pro- 
posed—is revealed. At the same time the new first sentence 


2% For example, the 1958 proposal would have inserted in the disputes clause 
the words ‘‘or of law’’, to which the Grace-Bethlehem contract makes no 
reference (JA 124, 78-79). 


25 Contrast the language then proposed with the language of the present 
Maritime Administration pro forma disputes clause, applying its procedures to 
matters ‘‘arising under, or out of the performance or the administration of 
this Contract.”? See 32 Fed. Reg. 7174 (May 12, 1967). 
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of the disputes clause was proposed, it was also proposed 
to add to the ‘‘changes clause’’ (Article 4) the sentence 
(JA 116): 


In the event the proposed change is not directed, and 
the Board determines that the change proposed was a 
major change in the contract work, the Contractor shall 
be reimbursed for the engineering and estimating costs 
involved as determined by the Board. [Emphasis 
supplied]. 


Similarly, it was proposed to revise the last sentence of 
the guaranty clause to read (JA 119): 


The responsibility of the Contractor for defective work- 
manship, defective material or damages pursuant to 
this Article 14 shall be the decision of the Owner. 
{Emphasis supplied]. 


The addition of such specific provisions for determinations 
and decisions by various parties, without explanation, might 
well have been argued, for example, as demonstrating that 
the Board’s ‘‘determination’’ that a proposed change was 
not a ‘‘major’’ one, its ‘‘determination’’ of the reimburs- 
able engineering costs or the owner’s ‘‘decision”’ that the 
contractor was responsible for certain defective workman- 
ship or material would not be subject to the more general 
disputes clause. The new first sentence of the disputes 
clause, however, appears to have been simply an attempt 
to make it clear that such a ‘‘determination’’ of the Board 
or ‘‘decision’? of the owner could be re-examined in 
disputes proceedings, if otherwise ‘‘arising under this 
contract.’’ 


Bethlehem also offers (Br. 17-18) two ‘‘policy’’ reasons 
as to why its interpretation of the disputes clause allegedly 
was adopted. While policy considerations are frequently 
useful in formulating rules of law, in cases of contract 
interpretation such as this it is the intention of the parties, 
as evidenced by the language of their contract, that is to 
be given effect. See 4 Wiuiston, Contracts 280 (3rd ed. 
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1961). There is, of course, nothing in the record suggest- 
ing that Bethlehem’s policy reasons were ever considered 
by the parties to these contracts or those who proposed to 
change the pro forma provisions. They are policy reasons 
developed by Bethlehem in this litigation to support its 
strained interpretation of the disputes clause and should 
be dealt with as such. 


The first (Br. 17) is essentially that Maritime Adminis- 
tration officials should decide a broader range of contro- 
versies than other contracting agencies because here, 
allegedly, the Maritime Administration’s ‘‘main interest is 
supervisory, not proprietary’’**, and it is therefore more 
‘‘free to be objective and unbiased.’’ This argument is 
absurd. There is no basis, legally or in fact, to assume 
that officials of one public agency are any more or less 
free to render objective and unbiased decisions than are 
those working for another. Further, under the Wunder- 
lich Act of 1954, 64 Stat. 81, 41 U.S.C. §§ 321-322 (1964), 


every contracting agency’s decision under a disputes clause 
must be ‘‘supported by substantial evidence’’ and may not 
be ‘‘capricious or arbitrary.”’ 


The second policy reason offered (Br. 18) is that ship- 
building is technically complex and that Maritime Admin- 
istration officials will ‘‘understand highly technical factual 
issues’’ better than trial courts. Again, there is no basis 
to assume that shipbuilding is, for purposes of resolving 
disputes between the parties to contracts, technically more 
complex than, for example, the building of rockets for 
NASA or of the wide variety of weaponry for the Depart- 
ment of Defense, both of whose standard contract clauses 
include the so-called standard disputes clause language 


26 We do not recognize this distinction drawn by Bethlehem. The Maritime 
Subsidy Board pays a substantial portion of the contract price under these 
tripartite contracts (see pp. 5-6, supra; JA 20-21). It also has such contract 
rights as, for example, the right to liquidated damages for late delivery (see 
JA 23), the excusability of which it will be deciding under the disputes clause. 
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interpreted in Utah Construction.” There can be no more 
reason for giving the Maritime Administration authority 
to decide all contract-related controversies, on grounds of 
technical complexity, than to do the same for all other 
contracting agencies. And, as we have seen, the Supreme 
Court has declined to broaden the coverage of the standard 
disputes clause. 


Ill. RULE $2(a) OF THE FEDERAL RULES OF CIVIL PROCEDURE 
REQUIRES NO REMAND IN THE PRESENT CASE. 

Bethlehem argues (Br. 29-30) that the District Court 
committed reversible error by not ‘‘setting forth findings 
of fact’? (Br. 29), pointing to the provision of Rule 52(a) 
of the Federal Rules of Civil Procedure that a district 
court shall set forth findings of fact and conclusions of 
law constituting the grounds of its action ‘‘in granting 
or refusing interlocutory injunctions.’”? Bethlehem was 
served with a copy of the form of order proposed by 
Grace Line at the direction of the District Court, which 


form was ultimately adopted by the Court. Bethlehem 
did not then raise any objection to the form of the order 
or suggest that it or the District Court’s prior Memoran- 
dum did not comply with Rule 52(a), or that Rule 52(a) 
was even applicable. 


Assuming, arguendo, that the action of the court below 
could be considered the denial of an interlocutory injunc- 
tion requiring findings of fact to be set forth under Rule 
52(a), the court has fulfilled its requirements. As Pro- 
fessor Moore states, ‘‘[tJhe requirement for findings does 
not apply where no issue of fact is involved in the grant 
or denial of an interlocutory injunction.”’ 5 Moore, FEpERaL 
Practice 2669 (2d ed. 1966). The court heard no witness. 
It decided the matter before it upon five non-contradictory 
affidavits (JA 12-16, 112, 129, 147, 198) and accompanying 


27 See NASA Procurement Regulation, § 7.103-12, 6 CCH Gov’t Cont. Rep. 
{ 68,565.60; Armed Services Procurement Regulation, §7.103.12, 3 CCH 
Gov’t Cont. Rep. {| 33,636.45. 
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exhibits. As we have seen in Point I, supra, the issue 
before the court was one of contract interpretation— 
whether the disputes clause procedures were applicable to 
one of the claims alleged in the complaint. As recognized 
by the District Court’s Memorandum (JA 204), that was 
an issue of law. See Utah Construction, supra; and see 
Battista v. Horton, Myers & Raymond, 76 App. D.C. 1, 
128 F. 2d 29, 31 (1942); Lowell O. West Lumber Sales v. 
United States, 270 F. 2d 12, 17 (9th Cir. 1959); Blount 
Bros. Const. Co. v. United States, 171 Ct. Cl. 478, 481 
(1965). No controverted factual issue had to be resolved 
in order to decide the legal issue,* and, accordingly, 
findings did not have to be entered. 


Rule 52(a), however, does not apply to the action of the 
District Court. It expressly provides that ‘‘[f]indings of 
fact . . . are unnecessary on decisions of motions under 
Rule ...12 [which Bethlehem’s motion was] ... or any 
other motion except as provided in Rule 41(b)’’ [emphasis 
supplied]. The court’s action was upon Bethlehem’s mo- 


tion. Assuming, arguendo, that its action denied an ‘‘in- 
junction’’, at most there is presented an ambiguity in the 
rule. Further, and again assuming, arguendo, that the 
court’s action denied an ‘‘injunction’’ by denying a stay, 
the stay requested was a final one. Rule 52(a), insofar 
as it applies to injunctions, applies only to “‘interlocutory 
injunctions’? [emphasis supplied]. 


28 The District Court necessarily decided that the phrase ‘‘arising under 
this contract’? meant here what the Supreme Court said it meant in Utah 
Construction and, hence, that some contract adjustment mechanism would 
have to be found in order for the disputes clause procedures to apply to 
the reefer capacity deficiency claim. As we have seen, Article 14 was 
the only such mechanism cited by Bethlehem and Grace Line conclusively 
demonstrated that it could not apply because the defect alleged was not one 
of workmanship or material. No controverted factual issue was presented. 
As a second reason why Article 14 could not apply, it was also conclusively 
shown that the defect was discovered prior to delivery of the vessels. Again, 
Bethlehem could not dispute this fact. Finally, Bethlehem offered no evidence 
to show that the defect could be remedied and, accordingly, failed to raise 
a factual issue if, indeed, one exists. 
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The court’s action may not, in any event, fairly be re- 
garded as denying an injunction. The relief initially 
sought by Bethlehem’s motion in the District Court was a 
dismissal of the complaint, pursuant to ‘‘Rule 12(b)(1)”’, 
pending completion of disputes clause procedures (JA 11). 
In opposition Grace Line argued, inter alia, that as to those 
allegations of the complaint that might be subject to dis- 
putes clause proceedings (its claims of late delivery and 
defective valves), a stay of judicial proceedings was all 
that was warranted. A principal basis for this argument 
was the existence of the case of Crown Coat Front Co., Inc. 
v. United States, 363 F. 2d 407 (2d Cir. 1966), then pend- 
ing before the Supreme Court (see JA 127-128), in which 
the Court of Appeals in banc had held that the running of 
the statute of limitations respecting a contractor’s claim 
was not tolled while the claim was being administratively 
considered by the contracting agency under the disputes 
clause.2® In reply (see JA 146-147) Bethlehem, referring 
to Crown Coat Front, stated that it had ‘‘no objection to 
a stay pending completion of administrative proceedings 
covering all the disputes.’ In effect, then, the parties 
agreed that to the extent Bethlehem’s Rule 12 motion 
were granted, a stay rather than dismissal would be satis- 
factory. In fact the District Court decided precisely the 
same questions that it would have decided had the parties 
not so agreed, yet because of this agreement Bethlehem 
contends the requirement of Rule 52(a) applies and find- 
ings were necessary. A more anomalous result can hardly 
be imagined. 


Even if Rule 52(a) were applicable and had not been 
complied with, the foregoing makes clear that the error 


29 Under that holding it was possible that Grace Line’s claims that were 
subject to disputes clause proceedings could have become barred by the appli- 
cable statute of limitations by the time of the final dispute clause decision. 
The day before the entry of the District Court’s Memorandum in the present 
case the Supreme Court announced its decision reversing the Court of Appeals 
in Crown Coat Front (386 U.S. 503, April 10, 1967). 
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would have been insubstantial and would be disregarded. 
In Hurwitz v. Hurwitz, 78 App. D.C. 66, 136 F. 2d 796, 
799 (1943), this Court pointed out with respect to Rule 
52(a): 
The duty of the trial court to make findings of fact 
should be strictly followed. But such findings are not 
a jurisdictional requirement of appeal which this court 
may not waive. Their purpose is to aid appellate 
courts in reviewing the decision below. In cases where 
the record is so clear that the court does not need the 
aid of findings it may waive such a defect on the ground 
that the error is not substantial in the particular case. 
[Emphasis supplied]. 


In Burman v. Lenkin Const. Co., 80 App. D.C. 125, 149 F. 2d 
827, 828 (1945), it further stated: 


[H]ere the record considered as a whole does not pre- 
sent a genuine issue as to any material fact—in view 
of which it would be both a waste of time and a needless 
expense to send the case back to the District Court for 
special findings of fact. 


See also Food Fair Stores, Inc. v. Square Deal Market 
Co., Inc., 93 App. D.C. 7, 206 F. 2d 482, 484 n. 3 (1953), 
cert. denied, 346 U.S. 937 (1954); Lucking v. Delano, 74 
App. D.C. 134, 122 F. 2d 21, 22 (1941) ; Thomas v. Peyser, 
73 App. D.C. 155, 118 F. 2d 369, 374 (1941); Urbain v. 
Knapp Bros. Mfg. Co., 217 F. 2d 810, 816-817 (6th Cir. 
1954) ; Douds v. Local 1250, Retail Wholesale Dept. Store 
Union, 170 F. 2d 695, 699 (2d Cir. 1948). 


IV. THE ORDER AS TO WHICH BETHLEHEM SEEKS REVIEW 
IS NOT APPEALABLE. 


The demonstration in the preceding point that the District 
Court’s action may not properly be regarded as the denial 
of an ‘‘injunction”’ within the meaning of Rule 52(a) raises 
also the distinct, though related, question of whether it 
may be so regarded for purposes of allowing an interlocu- 
tory appeal. As this Court pointed out in Travel Con- 
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sultants, Inc. v. Travel Management Corp., — App. D.C. —, 
367 F. 2d 334, 337 (1966), cert. denied, 386 US. 912 (1967) : 


In a series of decisions culminating in Baltimore Con- 
tractors, Inc. v. Bodinger, 348 U.S. 176, 75 S. Ct. 249, 
99 L.Ed. 233 (1955), the Supreme Court ‘held that some 
stays by trial courts of court proceedings pending arbi- 
tration amount to ‘‘injunctions’’ for the purpose of 
[28 U.S.C.] $1292(a)(1). Where the stay sought is 
of an action that would have been an action at law 
before the fusion of law and equity, the grant or denial 
of such stay is appealable . 


As we have seen, the District Court’s order with respect 
to the claim of reefer capacity deficiency was one denying 
a stay only in the sense that the parties had agreed that to 
the extent Bethlehem’s motion to dismiss might be granted, 
the appropriate relief would be a stay rather than dis- 
missal. Under these circumstances we do not believe that 
the order denying the motion may fairly be regarded as 


an order denying a stay equivalent to a denial of an injunc- 
tion, even within the meaning of the line of authority 
referred to in Travel Consultants. The only basis asserted 
by Bethlehem for this Court’s jurisdiction (Br. 2) is 28 
U.S.C. § 1292(a) (1), which permits review of ‘‘[i]nterlocu- 
tory orders ... refusing . . . injunctions.’’ Accordingly, 
the appeal should be dismissed. 


V. IT WAS PROPER FOR THE DISTRICT COURT TO RULE UPON 
THE APPLICABILITY OF THE DISPUTES CLAUSE TO GRACE 
LINE'S CLAIM OF REEFER CAPACITY DEFICIENCY. 


Bethlehem now argues (Br. 19) that it was error for the 
district court to rule on the issue of the applicability of the 
disputes clause. Yet it was Bethlehem who presented that 
very issue to the District Court, repeatedly urging the 
Court to hold it applicable to all of Grace Line’s claims. 


30 Whatever policy reason might have motivated the Court in that series of 
decisions, however, would seem to have been satisfied by the enactment of 
28 U.S.C. § 1292(b), which Bethlelfme) did not seek to invoke. 


34 


This'is best illustrated by the fact that the very first point 
of argument in its memorandum of points and authorities 
in support of its motion to dismiss contained the following 
headings: 
I. Tae Courr Lacks Jurispicrion Over THE SUBJECT 
Marrer oF THE CLaIMs ALLEGED IN THE COMPLAINT. 


a. The disputes article ts valid and controlling. 


b. The matters alleged in the complaint are disputes 
arising under the contract. 


ce. The special disputes clause m these contracts was 
intended to have far broader coverage than the 
standard disputes clause. 


d. The administrative determination of the facts un- 
derlying all three disputes will be conclusive. 


Bethlehem should not now be heard to argue that the 
District Court never should have ruled upon the question.* 


Bethlehem’s present argument is, in any event, without 
merit. Bethlehem argues (Br. 17) that under the contracts 
here involved the role of the contracting agency under the 
disputes clause is analogous to that of an arbitrator. Its 
power to act in connection with any controversy between 


31 Point II of its argument in its District Court memorandum was headed 
‘‘Tue ComPLainT Is BARRED BY THE DOCTRINE OF EXHAUSTION OF ADMINIS- 
ISTEATIVE REMEDrES.’’ No case cited by Bethlehem in Point II of that memo- 
randum (or in its later reply memorandum), however, held that the exhaustion 
doctrine requires a court to await the agency’s decision even as to the agency’s 
own jurisdiction—the argument that is now advanced by Bethlehem. Here. 
the argument is supported by numerous cases beginning with and generally 
based upon Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938) (Br. 
20-24). Bethlehem did not cite these cases to the District Court. That 
Bethlehem was aware of these cases during the pendency of its motion in 
the District Court is made clear by the fact that Myers and other cases 
following it were cited by Bethlehem to the Maritime Administration before 
its reply memorandum below was filed (see JA 154, 161-163). Thus Bethlehem 
must have deliberately decided not to use this line of authority in the District 
Court. Whether this was because it thought, as Grace Line believes, the 
authorities were inapplicable or because it simply wished to hold back an 
argument, the:argument should not be considered by this Court. 2 


35 


the owner and contractor, moreover, is derived only from 
the disputes clause itself. Bethlehem’s motion was in effect 
an attempt to require Grace Line to submit its reefer 
capacity deficiency claim to arbitration under that clause; 
Grace Line’s position was that the clause was not appli- 
cable to the claim. As the Supreme Court has made clear 
in analogous cases involving arbitration clauses, the legal 
question thus placed in issue was for the court, not the 
arbitrator, to resolve. 


In Atkinson v. Sinclair Refining Co., 370 U.S. 238, 241 
(1962), the Court, citing United Steelworkers of America 
v. Warrior & Gulf Nav. Co., 363 U.S. 574 (1960), and United 
Steelworkers of America v. American Mfg. Co., 363 US. 
564 (1960), pointed out: 


Under our decisions, whether or not the company was 
bound to arbitrate, as well as what issues it must arbi- 
trate, is a matter to be determined by the Court on the 
basis of the contract entered into by the parties. [Em- 
phasis supplied]. 


Again, in Wiley & Sons v. Livingston, 376 U.S. 543, 547 
(1964), the Court said: 


The duty to arbitrate being of contractual origin, a 
compulsory submission to arbitrate cannot precede 
judicial determination that the collective bargaining 
agreement does in fact create such a duty. [Emphasis 
supplied]. 


The foregoing cases arose in the context of collective bar- 
gaining agreements; their principle has more recently been 
followed by the Court of Appeals for the Second Circuit 
in connection with an arbitration clause in a sales agree- 
ment between a manufacturer and the distributor of its 
product in Necchi v. Necchi Sewing Machine Sales Corp., 
348 F. 2d 693 (1965), cert. denied, 383 U.S. 909 (1966). 
There the district court, in ordering the parties to proceed 
with arbitration upon nine specific items, left to the arbi- 
trators the question of whether these items were subject 
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to the procedures of the arbitration clause of the parties’ 
contract. The court of appeals reversed in part, stating 
(348 F. 2d at 696): 


The basic flaw in the order compelling Necchi to arbi- 
trate stems from the approach of the District Court. 
The court declined to decide whether the nine items 
..- were ‘‘matters, disputes or disagreements arising 
out of or in connection with’’ the agreement. Instead 
the court took the position that this decision was to 
be made by the arbitrators, reasoning that ‘‘the broad 
scope of the arbitration provisions precludes us from 
{making the] preliminary inquiry as to whether the 
nine listed items arise ‘out of or in connection with 
the agreement.’’’ This was error, and quite clearly 
so. An order under the Federal Arbitration Act com- 
pelling a party to arbitrate is simply an order granting 
specific performance of an arbitration provision . . . 
and a court must interpret that provision to determine 
whether it requires arbitration on certain items prior 
to granting such relief. The court must decide whether 
the parties had agreed to submit the particular disputes 
to arbitration. [Emphasis supplied]. 


So, too, here the District Court, in order to grant the 
relief sought by Bethlehem’s motion to dismiss, first had 
to interpret the disputes clause to determine whether it 
required disputes procedures upon Grace Line’s reefer 
capacity deficiency claim. 


The Court of Claims has applied the foregoing principle 
to government contract disputes clauses and has not hesi- 
tated to decide in the first instance whether a contracting 
agency had authority to determine a particular claim under 
a disputes clause. E.g., Railroad Waterproofing Corp. v. 
United States, 133 Ct. Cl. 911, 915-916 (1956); Plato v. 
United States, 86 Ct. Cl. 665, 677-678 (1938); Phoenix 


32. And see Travel Consultants, Inc. v. Travel Management Corp., p. 33, 
supra, in which this Court affirmed the District Court’s determination that 
@ counterclaim was subject to arbitration under a clause in a sales agree- 
ment covering ‘‘any controversy or claim arising out of, or in connection with 
this Agreement or the breach thereof.’ 
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Bridge Co. v. United States, 85 Ct. Cl. 603, 629-630 (1937) 
(all cited approvingly by the Supreme Court in Utah 
Construction, supra, 384 U.S. at 405-406). 


Bethlehem would have this Court disregard the foregoing 
line of authority here, apparently because the ‘‘arbitrator’’ 
under the disputes clause happens to be a government 
agency and certain of its officials. Thus Bethlehem con- 
tends (Br. 19, 20 et seq.) that for the courts to decide in 
the first instance whether these parties agreed to submit 
a claim such as the reefer capacity deficiency claim to dis- 
putes clause procedures would run afoul of the doctrine 
of exhaustion of administrative remedies as espoused in 
Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938). 
Under that doctrine courts sometimes* have required 
parties claiming injury from government agency action to 
exhaust administrative remedies before resorting to the 
courts even where it is claimed that the agency has no 
jurisdiction, thereby leaving even the jurisdictional ques- 
tion for the agency in the first instance. However, the 
Myers doctrine has no application here, where the agency’s 
decisional role, if any, is grounded exclusively in contract, 
and has no statutory basis whatever. 


In Myers the Court pointed out that for a court to enjoin 
a threatened NLRB hearing on the ground that the Board 
had no jurisdiction ‘‘would . . . in effect substitute the 
District Court for the Board as the tribunal to hear and 
determine what Congress declared the Board exclusively 
should hear and determine in the first instance’’ (303 US. 
at 50) [emphasis supplied]. Again, in Macauley v. Water- 
man §.S. Corp., 327 U.S. 540, 544 (1946), another of the 
eases cited by Bethlehem, the Court noted: 
Just as in the Myers Case, the claim here is that the 


contracts are not covered by the applicable statute. 
And the applicable statute, the Renegotiation Act, like 


33 But see, ¢.g., Allen v. Grand Central Aircraft Co., 347 U.S. 535 (1954). 
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the National Labor Relations Act in the Myers Case, 
empowers administrative bodies to rule on the question 
of coverage. [Emphasis supplied]. 


If, as in those cases, Congress has said that a particular 
question shall be decided by an agency, a court might be 
acting contrary to that manifest intention if it ruled on 
that question without the benefit of the agency’s decision. 
But Congress, in simply authorizing the Maritime Admin- 
istration to become a party to these contracts, has not said 
that its officials shall decide disputes between shipbuilders 
and owners arising under such contracts, or that they should 
initially interpret such contracts. While there may be 
reason for a court to await an agency’s interpretation of 
a statute with the enforcement or administration of which 
it has been charged by Congress, such reason clearly does 
not obtain where, as here, the agency’s authority to act is 
derived solely from a contract between it and two private 
parties.* 


Section 2 of the Wunderlich Act, 41 U.S.C. § 322, pro- 
vides that determinations of questions of law by govern- 
ment contracting agencies will have no degree of finality 
in the courts. The disputes clause here involved is in 
accord with that provision, attaching finality only to the 
Board’s decision ‘‘on any question of fact.”’ The ques- 
tion of the applicability of disputes clause procedures to 
the claim here involved is, as we have seen, a question of 
law.* See cases cited at p. 30, supra. Therefore, even 
if the Maritime Subsidy Board had already decided that 


%4 Bethlehem (Br. 24) also points to the ‘‘primary jurisdiction’’ doctrine of 
Far East Conference v. United States, 342 U.8. 570 (1952). In that case no- 
body contended that the court could not decide whether ‘the agency had 
jurisdiction under the statute to pass upon the agreement involved. Indeed, 
in the principal case relied on in Far East Conference the Court itself had 
held that the matter was ‘‘within the exclusive preliminary jurisdiction of 
the Shipping Board’’ (342 U.S. at 574). 


35 And, as demonstrated earlier, there need be resolved no disputed factual 
issues in order to determine this question of law. See n. 28, supra. 
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Grace Line’s claim were subject to procedures of the dis- 
putes clause—which it has not done*—that decision would 
be entitled to no weight in a court of law. See Blount 
Bros. Const. Co. v. United States, 171 Ct. Cl. 478, 481 (1965). 
What benefit might be derived from allowing the Board to 
answer that question in the first instance—and what rea- 
son the parties might have had in mind had they intended 
that the Board should answer such questions in the first 
instance—is therefore difficult to perceive.” The ‘‘exhaus- 
tion’? cases cited by Bethlehem—in which the agency’s in- 
terpretation of the coverage of the statute, order or rule 
involved will be given weight by a reviewing court—have 
no application to the present case and must be disregarded.** 


It may be noted that the United States has elected to 
remove itself as a party to the action in the court below 
(see n. 1, supra) and the Maritime Administration’s Chief, 
Office of Ship Construction has stated that he will render 


36 The Chief, Office of Ship Construction has stated his belief that his 
office hag the responsibility of making a decision upon the claim (JA 166), 
but that legal determination was by a non-legal agency staff member func- 
tioning under a contract provision affording no finality to legal determinations 
of the agency itself. Indeed, the Board in reviewing his decisions has held that 
its function is to conduct de novo proceedings respecting the factual issues 
involved, thereby according no weight even to the factual determinations of 
the Chief, Office of Ship Construction. Seo American President Lines, Ltd. v. 
Bethlehem Steel Co., 2 SRE 821, 825 (1963); Lykes Bros. S8.S. Co., Inc. v. 
Bethlehem Steel Co., 3 SRE 21, 29 (1963). 


37 This also disposes of Bethlehem’s argument (Br. 28) as to the uniformity 
of contract interpretation that it says would result from allowing Maritime 
Administration officials to interpret these contracts in the first instance. 


38 Bethlehem cites United States v. Joseph A. Holpuch Co., 328 U.S. 234 
(1946), for the proposition that ‘‘the exhaustion doctrine applies to’ Gov- 
ernment contracts disputes clauses’? (Br. 25). The only ‘‘exhaustion doc- 
trine’’ there expressed is that a contractor cannot come into court on a 
government contract claim after having failed within the time provided to 
pursue the disputes clause procedures specified for that claim. Neither that 
case nor any other cited by Bethlehem has applied to a government contract 
disputes clause the ‘‘exhaustion’’ principle argued by Bethlehem, that a court 
must stay consideration of a breach of contract claim to permit a contracting 
agency to decide in the first instance whether a given claim is subject to 
disputes clause procedures. 
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no disputes clause decision on the claim here involved 
“‘pending the . . . Court of Appeals review of the... 
District Court order’? (Appendix A, infra). All of this 
disposes of any suggestion that the government has any 
disposition to challenge the court’s decision on the scope 
of the disputes clause or its right initially to decide that 
question. The statement of the Chief, Office of Ship Con- 
struction also disposes of Bethlehem’s suggestion (Br. 28) 
that affirmance here of the District Court’s order will 
result in a ‘‘holding that a court should proceed with 
litigation of a dispute that is contemporaneously in the 
process of administrative determination.’’ 


CONCLUSION 


If the Court should find the order of the court below to 
be an appealable order, that order should in all respects 
be affirmed. 


Respectfully submitted, 


Opvetu Komrners 
J. Auton Boyer 
MicHarL JosepH 
529 Tower Building 
Washington, D. C. 20005 
Attorneys for Appellee 
Grace Line Ine. 
Of Counsel: 


Komriners & Fort 
529 Tower Building 
Washington, D. C. 20005 


August 21, 1967 


May 31, 1967 


Grace Line, Inc. 
3 Hanover Square 
New York, New York 10004 


Attention: Captain R. L. Mohan 


Subject: MA Design C4-S1-49a (1st and 2nd Groups) 
Contract Nos. FMB-104 and MA/MSB-8 
Reefer Bin Capacity Controversies 


Gentlemen : 


I have received the request of your counsel, in their letter 
of May 9, 1967, that further administrative action upon the 
banana capacity dispute be suspended pending the upper 
court decision upon the Contractor’s appeal from the 
District Court’s order in regard to your capacity claim. 


A decision of Chief, Office of Ship Construction upon this 
disputed claim will not be made, pending the Circuit Court 
of Appeals review of the referred to District Court Order. 
For my own information and files, and for possible use 
if called as a witness by either party in the suit, I have 
had my staff engaged in preparing a report to me on this 
matter. 


In coming to a conclusion as to the ships as actually de- 
livered, I would like my staff to obtain some engineering 
knowledge of banana loading and to make spot check of 
the banana storage spaces for the final configuration of 
the ship. The securing of this information could be effected 
by a vist of about three of my engineering staff to a 
ship for one or two days. It is my understanding that a 
ship starts unloading on each Thursday morning, so that 
I would appreciate if it could be arranged for three engi- 
neers from my office to visit a ship June 22, 1967, or soon 
thereafter. 
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Since the data in which we are interested can be obtained 
from the physical items on the ship, we would not wish 
the engineers visiting the ship to take up the time of your 
shore and office employees. 


Your consideration in granting this request would be 
appreciated. 


Sincerely yours, 


/s/ L. C. HorrmMann 
L. C. Hoffmann 
Chief, Office of Ship Construction 
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IN THE 


United States Court of Appeals 


For THe Disraict or Cotumsia Crecuir 
No. 21,050 


BeTHLEHEM STEEL CoRPORATION AND BETHLEHEM STEEL 
Company, Appellants, 


v. 
Grace Live Inxc., Appellee. 


Appeal From an Order of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 
IL. The Special, Broad Disputes Clause in This Case Renders 
Utah Construction Inapplicable and Clearly Comprehends 
the Banana Capacity Dispute Within Its Scope. 

As the first sentence and obviously the major premise 
of its argument, Grace states (Brief for Appellee 11): 
“The scope of the ‘disputes’ clause in the contracts in 
suit is controlled by the Supreme Court’s decision in 1966 
in Utah Construction . . ., 384 US. 394.”7 That premise 
is manifestly invalid: Utah Construction and the case at 
bar contain fundamentally different disputes clauses. But 
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Grace asserts (Brief for Appellee 12): ‘‘While the dis- 
putes clauses involved in Utah Construction and in the 
present case differ in some respects, none is material here.”’ 
The best way to evaluate that erroneous assertion is to 
compare the two disputes clauses directly; their relevant 
portions are printed side by side as Appendix A, Brief 
for Appellant 41. Comparison reveals that Grace’s en- 
tire argument depends on the fact that the same words— 
“‘arising under this contract’’—appear in both disputes 
clauses. That fact, however, is meaningless, because in 
Utah Construction those four words stood without defini- 
tion, while in the disputes clause at bar those four words 
are defined by the first sentence of the clause: 


‘‘Any action, omission, direction, decision or de- 
termination of the Board, the Owner or the Contractor 
under this contract may be the subject of a dispute.’’ 


Moreover, the Utah Construction disputes clause dealt only 
with disputes of fact, while the disputes clause in this 
case encompasses disputes of law as well. Utah Construc- 
tion’s holding is ‘‘controlling’’ only with respect to the 
scope of the standard Government contract clause inter- 
preted in that case. Because the disputes clause at bar is 
significantly different from that limited, standard clause 
(Brief for Appellant 15-16, Appendix A), the Utah Con- 
struction case is not in point.t 


The Utah Construction opinion upon which appellee re- 
lies so heavily is by no means irrelevant, however. The 
Supreme Court made an authoritative analysis of Govern- 
ment contract disputes clauses generally and made it clear 
that their interpretation is governed by the intent of the 
contracting parties—not by the phrase ‘‘arising under this 
contract.’”? The Supreme Court did reject the Govern- 


1As another indication that Utah Construction is not in point, note that 
there the contractor sued in the Court of Claims only after he had exhausted 
his administrative remedies; Grace seeks to bypass MarAd altogether. 
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ment’s contention that the standard disputes clause covers 
all disputes relating to a contract, but only because the 
limited scope of the standard disputes clause had been 
understood for nearly thirty years and because no attempt 
had been made to amend the clause to signify a different 
intent. While confirming the narrow scope of the standard 
disputes clause, the Court took care to reaffirm its prior 
decisions to the effect that the scope of any other disputes 
clause may be as narrow—or as broad—as the parties in- 
tend it to be (384 US. at 412-13): 


“It can be argued, as the Government persuasively 
does, that the same considerations which initially led 
to providing an administrative remedy in those situ- 
ations covered by such clauses as [the changes, changed 
conditions and delay clauses] also support the broader 
reading of the disputes clause permitting and requiring 
administrative fact finding with respect to all disputes 
arising between the contracting parties. But the cov- 
erage of the disputes clause is a matter susceptible 
of contractual determination, United States v. Moor- 
man, 338 U.S. 457, subject to the limitations on finality 
imposed by the Wunderlich Act, and one would have 
expected modification of the disputes clause to en- 
compass breach of contract disputes if the restrictive 
interpretation of Article 15 was thought unduly to 
hinder government contracting.’’ (Emphasis supplied) 


We have explained (Brief for Appellant 11-18) how 
and why the MarAd disputes clause in this case was modi- 
fied in 1958 from the standard clause interpreted in Utah 
Construction. Grace argues that the policy reasons for 
the broadened disputes clause are afterthoughts of Beth- 
lehem, that there is no particular reason to require ad- 
ministrative rather than judicial interpretation, and_ that 
MarAd does not have a supervisory interest in this matter. 
(Brief for Appellee 27-29.) Those arguments ignore the 
clearly defined public policy foundation for MarAd’s con- 
tinuing supervision of shipbuilding disputes and inter- 
pretation of contract language. As recently as August 
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10, 1967, in Lykes Bros. Steamship Co. v. Bethlehem Steel 
Co., MSB Dkt. No. CA-3, —— S.B.R. —— (reproduced 
infra p. 3a), the Maritime Subsidy Board observed that 
“‘the domestic cost of shipbuilding . . . is a matter of sub- 
stantial public interest,”’ and that such cost may be affected 
by ‘‘contract language and its contemporaneous admin- 
istrative interpretation.”” The Board pointed out that 
it officially notices ‘‘activities under former contracts for 
shipbuilding’’ for indications of ‘‘the interpretations pre- 
viously placed upon the contract language’? by MarAd, 
shipowners and shipbuilders. As we have pointed out, 
this supervision is part of a comphehensive federal sub- 
sidy program. (Brief for Appellant 27-28.) 


The principal Grace argument on the first sentence of 
the disputes clause is that the draftsmen might have done 
a better job of amending the disputes clause in 1958, and 
that the disputes clause was amended again in May 19672 
(Brief for Appellee 26 n.25.) This amendment was issued 
after Utah Construction and after Grace commenced this 
action and challenged MarAd’s jurisdiction under the 1958 
revision. The 1967 revision obviously was issued to clarify 
the language and reaffirm the broad scope long understood 
by MarAd contractors. No change of substance has been 
made. 


It has been heretofore recognized that the scope of 
Article 36 is broad enough to cover the dispute at bar. 
For example, in Pacific Far East Line, Inc., MSB Dkt. 
No. CA-11, 5 S.R.R. 1041, 6 S.B.B. 320 (1965), a contrac- 
tor’s claim of excessive vibration in the deckhouse was 
entertained, heard and decided on its merits first by the 


2Grace also argues (Brief for Appellee 26 n.24) that the 1958 proposed 
revision ‘‘was not adopted,’’ pointing out that the words ‘‘or of law’? (JA 
124) are absent from Article 36 (JA 78-79). But in fact the phrase ‘‘of 
fact or of law’’ was deleted between the 1958 proposal and the completed. 
Article 36, obviously because once disputes of law had been included in the 
scope of the clause, the phrase became surplusage. 
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Chief, OSC, then by a hearing examiner, and finally by the 
full Maritime Subsidy Board. The cause of the claimed 
excessive vibration was not established. It was alterna- 
tively asserted to be a defect or deficiency in workmanship 
or material or a ‘‘failure . . . to meet contract specifica- 
tions’? (precisely the assertion made by Grace in the 
banana capacity dispute). The claim was nonetheless re- 
garded by all the parties as properly subject, in the first 
instance, to MarAd hearing and determination under the 
same broad disputes clause as in this case.* 


Grace has attempted to fashion a different meaning for 
the first sentence of the disputes clause, one which it urges 
is ‘‘fully consistent’? with the language of the contracts. 
The new first sentence, Grace suggests, was an attempt to 
make it clear that certain specific kinds of Board determi- 
nations or owner decisions ‘‘could be re-examined in dis- 
putes proceedings, if otherwise ‘arising under this con- 
tract’.’’ (Brief for Appellee 26, 27.) According to Grace’s 
own argument, however, if such determinations or decisions 


otherwise arose under the contract, they would be cogniza- 
ble under the disputes clause without any new language. 
In reality, therefore, Grace’s strained suggestion ascribes 
no useful purpose to the first sentence of the disputes clause 
and renders it meaningless.* 


3 The Pacific Far Hast Line case is also an example of the way in which 
administrative consideration can narrow or eliminate issues. In that case, 
the issue whether the claim involved design or workmanship was never raised 
or decided, because MarAd found that there was no excessive vibration. See 
Smith v. Board of Commissioners, D.C. Cir. No. 20,746, Brief for Appellant 
26-27, 30. 


4 Indeed, Grace ties the definitional first sentence only to the words ‘‘deci- 
sion’’ and ‘‘determination’’ appearing in specific amended articles of the 
contracts. Grace does not explain to the Court why the amendment to Article 
36 also included the words ‘‘action,’’ ‘‘omission’’ or ‘‘direction’’; accord- 
ing to Grace’s own argument, only the words ‘‘decision’’ and ‘‘determina- 
tion’’ should have been included because the other amendments to the General 
Provisions added only those words. For a more realistie explanation of 
the first sentence of Article 36, see Brief for Appellant 12-14. 
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Thus, having argued from the invalid premise that Utah 
Construction controls and having glossed over the 1958 
amendment to the MarAd disputes clause, Grace attempts 
to focus this Court’s attention upon the Article 14 ad- 
justing mechanism under the Utah Construction ground 
rules. Grace lists three reasons why it believes that Article 
14 does not permit equitable adjustment of the banana 
capacity dispute, and it argues without supporting citation 
that Bethlehem must bear the burden of establishing that 
the dispute can be adjusted. All of those Grace argu- 
ments are beside the point. The questions of whether and 
to what extent any banana capacity deficiency can and 
should now be remedied under the guarantee provisions 
of Article 14 are precisely the questions that have been 
squarely submitted to the Chief, OSC.° As Bethlehem 
has pointed out to MarAd, Article 14 provides a means 
of equitably adjusting the conflicting claims of the parties 
to whatever extent MarAd decides, on the developed facts 
of this case, that a capacity deficiency does or does not 


exist and that some or all of any deficiency should be made 
good at Bethlehem’s expense. Grace has repeatedly sug- 
gested that Bethlehem ‘‘carefully avoid{s] any representa- 


5Grace now contends that a letter of May 31, 1967, of the Chief, OSC 
(Brief for Appellee, Appendix A) is evidence that ‘‘the claim is not being 
litigated within the Maritime Administration’’ (Brief for Appellee 5). This 
contention is erroneous. In the letter (of whose existence Bethlehem was 
unaware until receipt of Grace’s brief) the Chief, OSC, has in no way de- 
parted from his previous explicit rulings (JA 166 and JA 193) that he 
has jurisdiction and that he has the duty under the disputes clause to hear 
and decide the banana capacity dispute. Furthermore, in the same letter, 
the Chief, OSC, requested that arrangements be made for the inspection by: 
experts from his office of one of the four sister ships in order that he could 
“‘com[e] to a conclusion as to the ships as actually delivered’’—the delivered 
capacity of the ships being one of the important issues of fact in the dispute 
pending before him. The inspection was actually carried out on June 22, 
1967. Thus, it is apparent that the dispute remains actively pending before 
the Chief, OSC, that he has merely indicated his intention of refraining from 
issuing his decision pending the decision of this Court on the appeal from 
the District Court’s order, and that the only delay in the administrative pro- 
ceedings has been caused by the decision of the District Court which we con- 
tend was erroneous. 
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tion that the deficiency can be cured’”’ (e.g., Brief for 
Appellee 22 n.19). What Bethlehem has ‘‘carefully 
avoided,’’ of course, is any admission that there is a de- 
ficiency to begin with. If there is, it can be cured at 
least in part. Some 14,000 cubic feet have already been 
obtained at the request and expense of Grace, simply by 
rearranging equipment within the holds (JA 98-99). How 
much more capacity can now be obtained, we cannot say. 
That question has been laid before MarAd (JA 158), and 
the decision of the Chief, OSC, has not been handed down.° 


MarAd procedure in the banana capacity dispute will 
be identical to that of the sea valve proceeding. (In the 


6 This disposes of Grace’s unfounded argument that no deficiency in 
banana capacity can be made good. As for Grace’s other two reasons why 
Article 14 is inapplicable, they can also be disposed of even though they are 
irrelevant to any question before this Court. 


First, Grace argues that a deficiency in banana capacity is not a “‘ deficiency 
in workmanship or material’? within the meaning of Article 14. The lengthy 
quotations in Grace’s Brief defining the word ‘¢design’’ presuppose the 
normal situation in which a shipowner has a design concept and a naval 
architect must translate that concept into plans from which 2 vessel may 
be built. Those are not the facts of this case. Here, the ‘‘concept’’ was 
provided to Bethlehem (see JA 103) in such detail that the plans and speci- 
fications weigh more than 16 pounds. For the same reason, Lombard Corp. 
Vv. Quality Aluminum Products Co., 261 F.2d 336 (6th Cir. 1958), is not in 
point, In the case at bar, unlike Lombard, the basic design—containing de- 
tailed and inviolable limits within which Bethlehem was to develop working 
drawings—was prepared by Grace and its design agent and given to Bethle- 
hem. 


Second, the Grace argument that the guarantee clause does not apply because 
the cubic capacity deficiency was discovered prior to delivery is unsupported. 
either by MarAd practice or by the underlying purpose of the disputes clause. 
In practice, defects discovered prior to delivery are listed on the Certificate 
of Completion and Delivery and are carried forward by MarAd’s Guaranty 
Survey Board to the lists of guarantee deficiency items in the Report of the 
Final Guarantee Survey carried out under Article 14. Compare JA 132 
with JA 196-97. If all defects noted at or before delivery were excluded 
from the equitable remedies afforded by Article 14, then by the simple ex- 
pedient of noting all possible defects just before delivery, a shipowner could 
emasculate the disputes procedure and deliberately subject the contractor to 
consequential damage claims in contravention of Article 14’s specific ex- 
clusion of such damages in the case of remediable deficiencies. 
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sea valve dispute, the Court will recall, Grace first opposed 
MarAd jurisdiction but then acquiesced.) The Chief, OSC, 
decided that there was no deficiency or defect with respect 
to the salt water sea valves. Grace noted its appeal to 
the Maritime Subsidy Board. The appeal is now before 
an examiner appointed by the Maritime Subsidy Board. 
Grace itself has taken the position in this proceeding that 
the existence of a remedy under the guarantee provisions 
of Article 14 will be one of the issues in the hearing; in 
fact, counsel for Grace stated in the prehearing conference 
(Transcript of Prehearing Conference, MSB Dkt. No. CA- 
42, July 25, 1967, at 23, 26, reproduced infra pp. 4a, 6a): 


“It is arguable that to some extent relief can be 
granted in a dispute proceeding. I think it would 
be premature at this point to argue that question any 
further. 
° * s 
“T think it is premature now .. . to try to acess 
[sic] the significance of Article 14. I think this is 
a matter for briefing at a later stage. We are going 
to have to try the case, get the facts, brief the issues 
in terms of what the facts are.’’ 


It is thus clear that the availability of adjustment and 
relief is no less certain in the banana capacity dispute 
than in the sea valve dispute, yet Grace unaccountably 
insists that the courts must decide Article 14’s applica- 
bility in one dispute while agreeing that MarAd may prop- 
erly make that decision in the other. 


Common to both disputes, we submit, is the binding 
contractual requirement that MarAd be given the first 
opportunity to determine the application of the disputes 
clause and adjustment mechanisms provided by the con- 
tract. 


IZ. It Was Error for the District Court To Rule on the Applica- 
bility of the Disputes Clause Before Plaintiff Had Ex- 
hausted Its Administrative Remedies. 


Bethlehem has argued that the courts should not decide 
the jurisdictional issue until MarAd has ruled finally on 
the applicability of the disputes clause and the guarantee 
clause to the case at bar. But Grace asserts that Beth- 
lehem “‘should not now be heard” to raise the exhaustion 
doctrine because Bethlehem asked the District Court to 
rule that the disputes clause does apply. (Brief for Appel- 
lee 34.) Grace thus appears to be contending that Beth- 
lehem may not argue in the alternative, a contention wholly 
at odds with modern federal appellate practice. There 
is no reason why Bethlehem should not argue as it does, 
that: (1) the disputes clause encompasses the banana 
capacity dispute; and (2) in any case, the interpretation 
of the disputes clause should be made in the first instance 
by MarAd.” 


On the merits of the exhaustion doctrine and its ap- 
plication here, Grace argues that the disputes clause is 
analogous to an arbitration provision and that the issue 
of arbitrability is generally one for judicial resolution. 
However, all the cases cited by Grace for the proposition 
that the courts should decide arbitrability involved the 
Federal Arbitration Act, which explicitly requires federal 


7Grace also suggests that Bethlehem ‘‘deliberately decided not to use 
this line [Myers v. Bethlehem Shipbuilding Corp.] of authority in the District 
Court.”? (Brief for Appellee 34 n.31). This is incorrect. Bethlehem 
set forth the doctrine of exhaustion of administrative remedies as one of 
two grounds for its Motion to Dismiss without Prejudice (JA 11). More- 
over, while Bethlehem has developed this argument more fully on appeal, the 
record before the District Court contained Bethlehem’s argument based 
on—and citing—Myers and subsequent cases (JA 161-64). 
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courts to decide questions of arbitrability.2 The Federal 
Arbitration Act has no application in this administrative 
context. Thus, the arbitration decisions cited by Grace 
are inapposite and provide no reason why the issue of the 
applicability of the disputes clause should not be determined 
in this case by MarAd. 


Grace cites three cases in which the Court of Claims in- 
terpreted the disputes clauses of contracts in the first 
instance to determine its own jurisdiction® (Brief for 
Appellee 36-37). These decisions, however, are not ap- 
plicable to the question at bar. In all three cases the 
opportunity for resolution and relief by the administra- 
tive agency had passed; the boards of contract appeals 
had either denied the contractor’s claim, or there had 
been such protracted delays that there was no longer any 
possibility of further administrative action. Had the Court 
of Claims refused to consider the jurisdictional question, 
the contractor would not have been able to obtain any re- 


lief at all, not even a ruling on jurisdiction. This was 
the kind of ‘‘unavailability”’ of administrative relief which, 
as the Supreme Court said in United States v. Anthony 
Grace & Sons, Inc., 384 U.S. 424, 429-30 (1966) (see Brief 
for Appellant 28-29), made further exhaustion of admin- 
istrative remedies unnecessary. With the administrative 
determination thus foreclosed and unavailable, it was 


8 Federal Arbitration Act §§3, 4, 9 U.S.C. §§3, 4 (1964). Most of the 
cases cited by Grace involve arbitration under collective bargaining agree- 
ments. It is now clear that the Federal Arbitration Act applies to col- 
lective bargaining agreements. E.g., Pietro Scaleitti Co. v. International 
Union of Operating Engineers, 351 F.2d 576 (7th Cir. 1965). Grace cites only 
two decisions not involving collective bargaining. Both explicitly state that 
they are governed by the Federal Arbitration Act. Neechi v. Necchi Sewing 
Machine Sales Corp., 348 F.2a 693, 695 (24 Cir. 1965), cert. denied, 383 U.S. 
909 (1966) ; Travel Consultants, Inc. v. Travel Management Corp., — U.S. App. 
D.C. —, 367 F.2d 334, 337 (1966), cert. denied, 386 U.S. 912 (1967). 


9 Eailroad Waterproofing Corp. v. United States, 133 Ct. Cl. 911 (1956); 
Plato v. United States, 86 Ct. Cl. 665 (1938); Phoeniz Bridge Co. v. United 
States, 85 Ct. Cl. 603 (1937). 
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proper for the Court of Claims to make its own decision 
as to the jurisdictional issue and, if it determined that 
the claims were not subject to the contract disputes clause, 
to hear them de novo. 


These are not the circumstances of our case and do nct 
present the question at bar. In the case at bar, the 
Chief, OSC, has ruled that he has jurisdiction under the 
disputes clause and is proceeding to render his decision 
on the merits. 


Bethlehem knows of no case—and Grace has cited none 
—holding that a court should rule on the jurisdiction of 
an administrative agency under the disputes clause where 
the agency has already asserted its own jurisdiction and is 
proceeding to reach a decision on the merits. And, we 
submit, it is error for a court to do so. Rather, a court 
should stay its hand until the administrative proceedings 
have been completed. Indeed, the Utah Construction de- 
cision so heavily relied upon by Grace underlines the im- 
portance of exhausting administrative remedies on juris- 
dictional questions. All three disputes involved in that 
case were committed by the contractor to the disputes pro- 
cedure. The ‘‘float rock’? claim was initially rejected by 
the contracting officer as outside the scope of the disputes 
clause, on the ground that it did not constitute a ‘‘changed 
condition’’; only on administrative appeal did the Ad- 
visory Board of Contract Appeals find the claim to be 
within its jurisdiction. United States v. Utah Construc- 
tion & Mining Co., supra, 384 U.S. at 400. Although the 
Board then rejected the contractor’s float rock claim on 
other grounds, the dispute proceeded to the courts only 
after a complete administrative determination of the rele- 
vant facts, including facts relevant to the administrative 
agency’s jurisdiction. 

Furthermore, an examination of the briefs and records 


in the Railroad Waterproofing, Plato and Phoeniz Bridge 
cases cited by Grace reveals the fact that, under the cir- 
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cumstances involved in those cases, no party even raised 
the possibility of referring the jurisdictional issues to the 
boards of contract appeals. However, in a Court of Claims 
ease postdating those relied upon by Grace, the Court 
actually suspended its proceedings in order to allow the 
board to decide a disputed jurisdictional issue.° This is 
precisely the relief sought by Bethlehem in the case at 
bar. And such a result is even more appropriate in this 
case, since the disputes clause at bar is not limited to dis- 
puted issues ‘‘of fact.’’ 


Grace further asserts that the courts have not always 
applied the exhaustion doctrine to jurisdictional questions, 
citing Allen v. Grand Central Aircraft Co., 347 U.S. 535 
(1954). While it is true that the Myers™ doctrine has not 
been universally followed, Professor Davis has listed a 
series of criteria which help explain the departures from 
Myers and identify the cases in which the court should 
defer to administrative judgment on questions of juris- 


diction (3 Davis, Administrative Law Treatise 69 (1958)) : 


“The key factors are three: extent of injury from 
pursuit of administrative remedy, degree of apparent 
clarity or doubt about administrative jurisdiction, and 
involvement of specialized administrative understand- 
ing in the question of jurisdiction. Unfortunately, 
each of these three key factors is a variable, and each 
often calls for a considerable amount of judgment 
for its proper appraisal. 


‘‘A workable standard probably should not go be- 
yond a statement that each of these three factors 
should be weighed in determining whether or not a 
court should decide an issue of administrative juris- 
diction without requiring exhaustion of administrative 
remedies ....’’ (footnotes omitted) 


10 Mattland v. United States, Ct. Cl. 74-62 (June 11, 1965) (unreported), 
quoted and discussed in Maitland Bros., ASBCA No. 6607, 66-1 BCA {[ 5416. 


11 Myers V. Bethichem Shipbuilding Corp., 303 U.S. 41 (1938). 
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The case at bar qualifies for administrative resolution 
of the jurisdictional issue under all three factors. First, 
Grace would suffer no injury from pursuit of its adminis- 
trative remedy. Indeed, administrative resolution of this 
dispute should prove to be faster and less costly than a 
trial in the District Court.? As for the second factor 
identified by Professor Davis, obviously the question of 
administrative jurisdiction is a substantial and difficult one; 
indeed, the parties have been litigating it for eighteen 
months in three forums. Third, there is no doubt that 
the resolution of the jurisdictional issue requires specialized 
administrative understanding, both because of the factual 
questions which underlie the jurisdictional problem (see 
Brief for Appellant 12-13, 18, 96-27), and because of the 
Maritime Administration’s role as author and adminis- 
trator of the very contract which it will have to interpret 
in order to resolve this controversy (see pp. 3-4 supra). 
Therefore, under the test proposed by Professor Davis, 
there can be little doubt that this Court should reverse the 
decision below.” 


Grace argues that the doctrine of exhaustion of admin- 
istrative remedies applies only to administrative remedies 
provided by statute and should not be applied by the 
Court to contractual obligations (Brief for Appellee 37- 
38). While the exhaustion doctrine has generally been 
applied in cases involving statutory remedies, the reasons 
for the doctrine are independent of whether the agency’s 


12In any case, it is clear that the expenses of litigation are not the sort 
of irreparable injury envisioned under the exhaustion doctrine. Myers v. 
Bethlehem Shipbuilding Corp., 303 U.S. 41, 51-52 & n.11 (1938). 


13 Professor Davis’ test has recently been adopted and applied in a thought- 
ful and thorough decision by the Ninth Circuit, Lone Star Cement Corp. V- 
FTC, 339 F.2d 505 (9th Cir. 1964). A number of other courts have also 
recognized the validity of this test and have adopted it. Ow Shale Corp. v. 
Udall, 235 F. Supp. 606 (D. Colo. 1964) ; United States v. Rockland Steamship 
Corp., 218 F. Supp. 509 (S.D.N.Y. 1963) ; Campbell Sizty-Sic Express, Inc. V- 
J. & G. Express, Inc., 244 Miss. 427, 141 §. 2d 720 (1962); Willamette Valley 
Lumber Co. v. Elis, 226 Or. 543, 359 P.2d 98 (1961). 
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authority is invoked by statute or by contractual obliga- 
tion. These reasons were carefully spelled out by this 
Court last year in Sohm v. Fowler, 124 U.S. App. D.C. 
382, 385-86, 365 F.2d 915, 918-19 (1966) (see Brief for 
Appellant 25-26). As the First Circuit said a few months 
ago in the case of NLRB v. Rexall Chemical Co., 370 F.2d 
363, 365-66 (1st Cir. 1967): 


‘“<[T]he doctrine of exhaustion of administrative 
remedies does not rest exclusively upon some statutory 
provision. It is a long and well established general 
rule of law resting upon considerations of fairness 
and orderly procedure.’’ 


Grace’s contention that ‘‘[t]he ‘exhaustion’ cases cited by 
Bethlehem ... have no application to the present case and 
must be disregarded’’ (Brief for Appellee 39) reflects a 
misunderstanding of United States v. Joseph A. Holpuch 
Co., 328 U.S. 234 (1946), in which the Supreme Court 
framed the issue with clarity and precision (id. at 235, 238) : 


‘¢The narrow question here is whether a contractor’s 
failure to exhaust the administrative appeal provisions 
of a government construction contract bars him from 
bringing suit in the Court of Claims to recover 
damages. 


‘““We cannot sanction respondent’s failure to abide 
by the appeal provisions of Article 15 [the disputes 
ewe) of the contracts which it made with the United 

tates.’’ 


The Courts have had little difficulty in interpreting and 
applying Holpuch. See, e.g., Happel v. United States, 
279 F.2d 88, 91 (8th Cir. 1960) : 


“<The rule is well established that .. . in the absence 
of some clear evidence that [the disputes clause] pro- 
cedure is inadequate or unavailable, it must be pur- 
sued and exhausted before a contractor can be heard 
to complain in a court. United States v. Joseph A. 
Holpuch Co., 328 U.S. 234... .” 
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The fal argument advanced by Grace against the de- 
termination of jurisdiction by the Maritime Administra- 
tion is that a decision on this point ‘“‘would be entitled to 
no weight in a court of law.’’ (Brief for Appellee 39.) 
That statement is a distortion of Section 2 of the Wunder- 
lich Act, 41 U.S.C. § 322 (1964), which is the authority on 
which the contention is said to rest. That section provides: 


“‘No Government contract shall contain a provision 
making final on a question of law the decision of any 
administrative official, representative, or board.’? 


There is, of course, a tremendous difference between say- 
ing that a MarAd decision cannot be “‘final’’? and saying, 
as Grace contends, that such a decision “would be entitled 
to no weight in a court of law.’? This Court has re- 
peatedly emphasized the desirability of administrative res- 
olution of complicated issues of fact within an agency’s 
expertise and detailed problems of interpretation with 
which the agency is familiar, even where (as with the 
jurisdictional issue here) it is clear that the courts will be 
the final and authoritative source of decision. E.g., Smith 
v. Board of Commissioners, D. C. Cir. No. 20,746 (June 
23, 1967). The Wunderlich Act has not outlawed the use 
of ‘‘all-disputes’’ clauses—like the one involved in this 
case—under which contracting officers are given the au- 
thority to resolve questions of law as well as questions of 
fact. See 1 McBride & Wachtel, Government Contracts 
§§ 5.60[2], 6.200, 6.200[5] (1966), §6.200[1] (1967 Supp.), 
and cases cited therein. As one board of contract appeals 
has said (Blake Construction Co., GSBCA No. 1289, 65-1 
BCA {| 4557, at 21,826 (1964)): 


“Extension of the disputes procedure to cover all 
disputes is regarded as permissible and proper under 
the terms of the Wunderlich Act since there is no pro- 
hibition therein against, and in fact an implied acknowl- 
edgment in favor of, using administrative machinery 
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for the settlement of disputes involving a question of 
law, provided court review of those decisions is ob- 
tainable.’’ 


Therefore, while the decision of the Maritime Administra- 
tion as to its jurisdiction under the disputes clause will not 
be ‘‘final’’ if such decision is ever subjected to judicial 
review, it is incorrect to assert that MarAd’s decision 
would be ‘‘entitled to no weight.’? Indeed, the great ad- 
vantage of referring jurisdictional disputes to administra- 
tive agencies for initial decision is that the court need not 
pass on these questions until they have been placed in their 
proper factual setting and until the relevant considerations 
of contract interpretation have been identified and spelled 
out by the agency in the best position to do so. 


TL. Rule 52(a) Is Applicable to the Case at Bar. 


Grace argues that the last sentence of Fed.R.Civ.P. 52(a) 
makes findings of fact unnecessary in the case at bar be- 
cause Bethlehem’s motion began as a motion to dismiss. 
But Bethlehem’s original motion was for dismissal with- 
out prejudice, and obviously Bethlehem never sought a 
final dismissal. In addition, the last sentence of Rule 52(a) 
(see Brief for Appellee 30) was designed to help identify 
the circumstances in which factual findings are unnecessary 
because only issues of law are involved. Professor Moore 
goes so far as to suggest that findings should be made if 
factual issues are disputed in motions under Rule 12, de- 
spite the plain language of Rule 52(a). 5 Moore, Federal 
Practice J 52.08 (2d ed. 1966). As we have demonstrated 
(Brief for Appellant 15 n.5, 18, 27) there are numerous un- 
resolved issues of fact in this case. 


Furthermore, as we have previously pointed out (Brief 
for Appellant 15 n.5), even if the first sentence of the dis- 
putes clause were totally disregarded so that MarAd juris- 
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diction under the clause depended upon the Utah Construc- 
tion ‘‘adjustment mechanism”? test, it would not be possi- 
ble to apply that test here without first knowing whether 
there is in fact a deficiency in banana capacity and whether 
any deficiency can in fact be remedied by further changes 
in selection or arrangement of equipment and machinery 
(see JA 158). 


The requirements of Rule 52(a) point up the difficulty 
of the lower court’s deciding the jurisdictional issue with- 
out full exposition of such disputed facts. The rule pro- 
vides an added reason why the Maritime Administration 
must rule on the applicability of the disputes clause in the 
first instance. 


IV. The Case at Bar Is Clearly Appealable Under 28 U.S.C. 
§ 1292 (a) (1). 


With respect to appealability, we submit that Travel 
Consultants, Inc. v. Travel Management Corp., — US. 
App. D.C. —, 367 F.2d 334 (1966), cert denied, 386 US. 
912 (1967), and the cases there cited are controlling. In 
fact, Grace quotes (Brief for Appellee 33) the crucial por- 
tion of Judge Leventhal’s decision in Travel Consultants 
(367 F.2d at 337): ‘‘Where the stay sought is of an action 
that would have been an action at law before the fusion 
of law and equity, the grant or denial of such stay is 
appealable ....’’ Grace’s complaint purports to allege 
a breach of contract, clearly an ‘‘action at law.”? Even 
had Travel Consultants left any room for doubt on the 
issue of appealability, the question has now been conclu- 
sively resolved in favor of Bethlehem by this Court’s de- 
cision in Blount Brothers Construction Co. v. Troitino, 
D.C. Cir. No. 19,889 (supplemental opinion following peti- 
tion for rehearing, August 21, 1967). 
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CONCLUSION 


For the reasons stated above, this Court should reverse 
the District Court’s order and direct the District Court 
to enter a stay of all court proceedings in this action until 
completion of the administrative disputes procedures re- 
quired by the contracts. 


Respectfully submitted, 


Ezexret G. Stopparp 
Max O. Trourrt, Jz. 
JaMEs Roserrson 
Attorneys for Appellants 
Bethlehem Steel Corporation 
and Bethlehem Steel Company 
900 17th Street, N. W. 
Washington, D. C. 20006 


September 5, 1967 
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APPENDIX A 


Lyxes Bros. Sreamsuir Co. v. BETHLEHEM STEEL Co. SHIP- 
BUILDING Contract AppraL, MSB Dxr. No. CA-3, 
Rute oF THE Mazritme Sussipy Boarp on LyKes 
Bros. Sreamsuie Company’s ‘‘Motion To Srrixe 
‘Starr CounseL Excerrions’ to Reporr or Boarp’s 
REPRESENTATIVE’’ 


J. W. Gulick, Chairman, and Carl C. Davis, Member 


On March 13, 1967, the Board’s Representative served 
a Report in connection with Docket CA-3. On May 12, 
1967, Staff Counsel filed his Exceptions to the Board Rep- 
resentative’s Report. On May 19, 1967, Lykes Bros. 
Steamship Co., Inc. (Lykes) moved the Board to strike 
the document entitled ‘‘Staff Counsel Exceptions to the 
Report of the Board’s Representative dated February 28, 
1967’? upon the grounds that: 


‘*T. Staff Counsel has waived any right to file excep- 
tions, by failing previously to participate in the hear- 
ings or to file any brief; and 

“TI. Staff Counsel’s ‘exceptions’ do not conform to 
the Board’s rules and exceed the permissible area of 
staff counsel’s participation contemplated by the 
Board’s order of August 19, 1965.’ 


Staff Counsel and Bethlehem Steel Company, on May 31 
and 29, 1967 respectively, have filed replies opposing the 
Lykes’ motion to strike. 


In support of its contention in I, above, Lykes quotes 
Rule 10(k) (now § 201.143) of the Board’s prior Rules 
of Practice and Procedure as follows: 


“‘Formal exceptions to rulings of the presiding officer 
are unnecessary. It ts sufficient that a party, at the 
time the ruling of the presiding officer is made or 
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sought, makes known the action which he desires the 
presiding officer to take or his objection to an action 
taken, and his grounds therefor. (Emphasis sup- 
plied).’” 


From that language, Lykes contends that a fortiori this 
‘policy’? must apply to the presiding officer’s ‘‘ultimate 
ruling upon the merits of the controversy before him.’’ 


This assertion does not logically apply. The cited rule 
relates to rulings made by the Presiding Officer during the 
hearings and has no application to his ultimate recom- 
mended decision. Rule 13(h) (now § 201.161) expressly 
provides that ‘‘any party may file a memorandum except- 
ing to any conclusions, findings or statements contained in 
such [initial, recommended, or tentative] decision, and a 
brief in support of such memorandum.’’ By our ruling of 
August 19, 1965, we recognized the Staff Counsel as a proper 
party to this proceeding. 


Lykes also contends (II, above) that Staff Counsel’s 
exceptions do not conform to the Board’s rules and exceed 
the permissible area of his participation. 


It is unnecessary to the disposition of the current Lykes 
motion to respond to all of its interpretations of our Au- 
gust 19, 1965, ruling. It is sufficient to note that the state- 
ment therein with respect to the context of the Staff Coun- 
sel’s Reply concerning the then pending Bethlehem petition 
for a Declaratory Order, was by no means a limitation upon 
him with respect to the future filing of exceptions to the 
ultimate recommendation of the Presiding Officer. As to 
the previously expressed opinion of Representative Pfeiffer 
(as quoted by Lykes) that ‘‘no public interest appears to 
be served by Staff Counsel injecting himself into the 
merits of the controversy,’’ the Board considers this as 
unfortunate in that, first, it may have served as somewhat 
of a deterrent to a more active participation by the Staff 
Counsel during the hearing and, second, it failed to recog- 
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nize the effect of contract language and its contempora- 
neous administrative interpretation on the domestic cost 
of shipbuilding, which is a matter of substantial public 
interest. 


It is true, as Lykes’ motion asserts, that some of Staff 
Counsel’s brief of Exceptions refers to the record gen- 
erally in making certain arguments, instead of the pages 
of the transcript in accordance with Rule 13(h) (now 
§ 201.161). However, the recitation of activities under 
former contracts for shipbuilding indicating the interpre- 
tations previously placed upon the contract language are 
matters of which the Board normally would take official 
notice in any event. Also, since the omission of reference 
in all instances to the pages of the transcript relates to a 
matter of form rather than substance (Rule 13(h) (now 
§ 201.161) ), and the Board will be giving careful considera- 
tion to the entire record in reviewing the recommended 
decision, the Board will waive that deficiency in order to 
consider all arguments on the merits of this case. 


Accordingly, Lykes’ ‘‘Motion to Strike ‘Staff Counsel 
Exceptions’ to Report of Board’s Representative’’ is de- 
nied and the Exceptions will be considered on whatever 
merits and pertinency it may contain to the Board’s con- 
sideration of the entire record before it. 


SO ORDERED 
BY THE MARITIME SUBSIDY BOARD 


August 10, 1967 


/s/ James S. Dawson, JE. 
Secretary 
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APPENDIX B 


TRANSCRIPT OF PREHEARING CONFERENCE IN THE MATTER OF 
Grace Line Inc.—Beraienem Sree, Corp. Saiesuimp- 
inc Contract AppeaL Re Satt Water Vatves, MSB 
Dxt. No. CA-42, Juny 25, 1967, pp. 23-27° 
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Mr. Preirrer [hearing examiner]: As I understand it, 
you are asking for a change order is that the technical 
device? 

Mr. Borer [counsel for Grace]: No, not at all. Grace 
Line claims that Bethlehem has a liability for defective salt 
water valves, salt water systems in four vessals [sie] under 
two contracts which were designated on prehearing ex- 
hibit A. In pursuance of that claim Grace Line filed a 
complaint in the District Court for the District of Colum- 
bia, seeking damages. 

Mrz. Preirrer: What about here? Are you asking for 
damages here? 

Mr. Borer: I am here because Bethlehem says we ought 
to be here and I agree. It is arguable that to some extent 
relief can be granted in a dispute proceeding. I think it 
would be premature at this point to argue that question 
any further. I don’t quite understand what objective Mr. 
Greene has at this point or what concern the presiding 
officer might have. 

Mz. Greenz [counsel for Bethlehem]: The rules of prac- 
tice supply [sic] that the purpose of the prehearing con- 
ference is simplification and delineation of the issues to be 
heard in clause 3 and that 

24 


precedes requests for discovery. Since you don’t know 
what is reasonable discovery until you know what the issues 
are to which the discovery is related. 


“ Three complete copies of this transcript have been lodged with the Court. 
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Mrz. Borer: I think the issues are set out in the paper. 
I think Mr. Greene knows the issues, it is spread out on 
the record. 

Mr. GREENE: I am somewhat puzzled at the reluctance 
of the Appelland [sic] here to state what he concedes the 
issues to be. I am prepared to state what Bethlehem sees 
them to be. 

Mr. Preirrer: Under this contract, do we have authority 
to award damages? 

Mr. Boyer: You certainly don’t have an authority to 
issue an enforceable order directing one party to pay an- 
other party in a dispute between two private parties. I 
think we would have to look at Article 14 of the contract. 
Article 14 of the contract requires or contemplates that the 
owner makes a determination with respect to certain de- 
fects and the owner has made that determination and 
asserted a claim against Bethlehem. Bethlehem is pur- 
porting to dispute it. There are in the overall context of 
the controversy between Grace Line and Bethlehem—there 
are issues beyond the scope of Article 14. Under the ruling 
of the Supreme Court in the United States versus Utah 
Construction and Mining Company last June, and the rul- 
ing of the District Court for the District of Columbia, that 
these very contracts in this overall controversy, the dis- 
putes 
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clause does not extend to all claims by Grace Line against 
Bethlehem under the Utah case. It extends only to claims 
to the extent redress is available. 

Now, under Article 14, if there is a finding of liability 
by Bethlehem under Article 14, then Bethlehem has the 
obligation to accept responsibility. Now whether that 
means replacing valves or paying money, and the extent 
of the replacement or payment of money that might be re- 
quired, that is not a present concern. Now beyond that, 
and what has already been said, I don’t think it is possible 
to go any further. 
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Mr. Pretrrer: Have you given me a copy of Article 14? 

Mz. Boyer: I do not believe we have. 

Mr. Premwrer: Maybe Mr. Sarisky can— 

Mz. Sazisky [MarAd staff counsel]: I goofed this morn- 
ing— 

Mr. Preirrer: Off the record. 

(Discussion off the record.) 


Mr. Premrrez: On the record. 

Mz. Boyer: In that respect we didn’t goof. 

Mr. Preirrer: Maybe it would be helpful, since there is 
some question about the deficiency of the documents, that 
Article 14 was read into the prehearing transcript. 

Mr. Borer: Article 14, Mr. Pfeiffer is about three pages 
long. 

Mr. Prerrer: Will you undertake to make a Zerox [sic] 
copy for me? 
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Mr. Borzg: I certainly would. I think it is premature now 
however to try to acess [sic] the significance of Article 14. 
I think this is a matter for briefing at a later stage. We 
are going to have to try the case, get the facts, brief the 
issues in terms of what the facts are. To have to do that 
now, I am neither prepared nor willing. 

Me. Prerrrer: The purpose of the prehearing conference 
is to find out what the dispute is all about. One of the 
things would be, what remedy you seek. Do you want re- 
placement of these valves? 

Mz. Boyez: To the extent the valves have already been 
replaced, it is silly to replace those. To the extent that 
the valves are defective and have not been replaced, they 
must be replaced. We are willing that Bethlehem replace 
them or pay us for replacing them. 

Mes. Premrrzr: Aren’t you really asking for a change 
order of some sort, some sort of a document which would 
authorize— 
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Mr. Boyze: Not all sir, not at all. 

Mz. Prerrrer: What do you want me to do, make certain 
findings of fact? 

Mr. Boyes: Yes sir. I would like you to make the find- 
ings of fact in accordance with the outlines set forth in 
hearing exhibit A, and a declaration that Bethlehem is 
liable. Bethlehem had an obligation which it did not ful- 
fill. 
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Mr. Preirrer: So there will be findings of fact and con- 
clusions of law. 
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PETITION FOR REHEARING 


Appellee, Grace Line Inc., hereby petitions the Court for rehearing 
with respect to its opinion and judgment entered herein March 6, 1969. 
Appellee prays that rehearing be granted so that the Court may clarify 
its opinion and judgment so as to direct the District Court to refer the 
subject controversy to the Maritime Administration initially for a 
determination of only those facts necessary to decide the jurisdictional 
question. The opinion and judgment should be so clarified for the fol- 
lowing reasons: 

1. After holding that appellee's banana reefer claim is subject to 


administrative determination only if the subject contracts’ Guaranty 
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Clause is applicable to that claim and that the question of applicability 
is one for the District Court, not the Maritime Administration, to de- 
cide, the Court's opinion (p- 18) goes on to suggest that the District 
Court should enlist the aid of the Maritime Administration in making 
"the factual investigations and findings precedent to that determination" 
of applicability. This is in accord with the Court's understandable 
desire (p- 21) to avoid the effort and expense of judicial proceedings. 
in the District Court which might turn out to be useless if it is ul- 
timately found that the Guaranty Clause is applicable and jurisdiction 
rested with the Maritime Administration in the first eee 

2- Toward the conclusion of the Court's opinion, however, there 


is language possibly susceptible to the interpretation that it is 


intended that the initial reference to the Maritime Administration 
should include inquiry by that agency into all of the facts bearing 
upon the entire banana reefer controversy, not merely those facts 
necessary to a resolution of the jurisdictional question. While such 
a procedure would avoid the possibility of a useless judicial pro- 
ceeding in the District Court, it would also put the perties to the 
effort and expense of a series of unnecessary administrative pro- 
ceedings should it ultimately be found, as appellee contends, that 
the Maritime Administration has no jurisdiction over the controversy. 
3. &n initial reference to the Maritime Administration for the 
limited purpose of inquiring only into those facts necessary to a 
resolution of the jurisdictional question, on the other hand, would 
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avoid not-only the possibility of a useless judicial proceeding, but 
the possibility of extensive, useless administrative proceedings as 
well. Should the District Court, following such a limited inquiry by 
Maritime, find that jurisdiction rests in Maritime it would then be 


free to refer the merits of the controversy to the agency; should it 


find no jurisdiction in Maritime it could then proceed to the necessary 


trial on the merits in the Court. 

4- It should be noted that if Maritime does have jurisdiction 
over the banana’ reefer controversy, then, under the contract Disputes 
Clause (JA 78), before the Maritime Subsidy Board can render a decision 
here must first be a decision by its subordinate steff official, the 
Chief, Office of Ship eet And if past procedures are fol- 
lowed there may well be an initial staff decision by a Division of the 
Office of Ship Construction, followed by a sécond decision by the Chief, 
Office of Ship Construction (see JA 91), neither of which will involve 
any evidentiary hearing. The Subsidy Board thereafter will presumably 
refer the matter to a hearing examiner for hearing and recommended de- 
cision before it acts upon the case itself. Following a Board decision, 
review by the Secretary of Commerce is also a distinct possibility. See 
46 C.F.R. §202.1- In all, an administrative proceeding on the merits _ 
could easily last two or three years- Appellee'’s suggested initial 


_2/ As pointed out at page 39, note 36, of appellee's brief, it is 
only this staff member, not the agency itself, who has indicated 
&@ willingness to deal with the banane reefer controversy- 
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administrative inquiry into the jurisdictional issue only, however, 


would not require adherence to the Disputes Clause procedure and, in- 
deed, could and should be accomplished by one hearing at a single level. 
5- That the matter is susceptible to such a limited initial in- 
quiry by the agency has already been recognized by the Court at page 23 
of its opinion, where there is reference to the peony inquiry into 
the jurisdictional question "as a threshold matter." Appellee is con- 
fident that the jurisdictional inquiry would involve a relatively short 
" proceeding. 
6. Finally, the procedure here suggested by appellee would be in 
full accord with the Court's holding (p- 16) that the parties should be 
subjected to an administrative proceeding upon the banana reefer con- 
troversy only if their contract so provides. It would also avoid a 
- possible and somewhat anomolous effect of the Court's decision—that 
appellants' motion for a stay of judicial proceedings pending adninis— 
" trative decision on the merits is granted for the reason that appellants’ 
have failed to present to the District Court sufficient evidence for the 
Court to decide the motion. Z | 


Gonelusion 
For the foregoing reasons, the petition should be granted and the 
Court should clarify its opinion and judgment to provide specifically 


2/ Appellee wishes to emphasize that the facts underlying the banana 
reefer claim are completely separate from those involved in appellants’ 
pending administrative claim for extension of the contract delivery 
dates. There is thus no conceivable advantage to tbe gained from the 
pendency, of that claim before the agency 
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that the District Court should stay the suit upon the banana reefer claim 
pending determination by the Maritime Administration of those facts 
necessary to a resolution of the jurisdictional question only; that 
following such determination the District Court should decide whether 
jurisdiction over the controversy lies in the District, Court or in the 
Maritime Administration; that if the District Court decides that juris— 
Giction lies in the Court the claim should proceed to a trial on the 
merits in the Court; and that if the District Court decides that juris— 


diction lies in the Maritime Administration the controversy should be 


referred to the agency for a decision on the merits in accordance with 


the procedures specified by the contract Disputes Clause. 
Respectfully submitted, 


J. ALTON BOYER 


MICHAEL JOSEPH 
Attorneys for Appellee 
March 20, 1969. 


CERTIFICATE OF SERVICE 


I hereby certify that I have served the foregoing petition upon 
appellants by this day causing copies thereof to be mailed, postage pre— 


paid, to Ezekiel G. Stoddard, Esquire, attorney for appellants, at 900 


17th Street, N.W., Washington, D.C. 20006. 


Dated: March 20, 1969. 


